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Introduction 



The relationship between pnbiic schools and their employees is one of 
the most freqaently litigated aspects of American education. The annual 
review of U.S. judicial decisions in the Ymrbooi of School taw typically 
chronicles more than 300 cases involving employment and labor-related 
legal issues in public schools. Since most of these cases are appellate 
court decisions, the actual number of cases decided at the trial court level 
is far higher. Add to this list those employment issues that are the subject 
of grievance arbitration proceedings, local board hearings, or state ad- 
ministrative review, arid the actual number of employment disputes in 
public school settings takes bri extraordinary proportions. 

We live iri a litigatibri-prbrie sbciety, arid school districts arc not e.x- 
empt from such litigatiori because cbriflict is Irihererit iri resdlvirig am- 
biguities in cbritracts bf emplbymerit. Furthermbre, adverse ccbribriiic 
conditions, declining erirollmerits, demands for educatibrial accburit- 
ability, and recent ihtcrprctatiohs of cbristitutibrial arid statufbry eri- 
titlements have all cpntributcd to tjie trend bf school employees seekirig 
redress in state and Icderal courts. Therefore, it i.s riot surprisi rig that the 
employment relationship has become a frequent issue for judicial iri- 
tervention. 

A better understanding of how the courts resblye public school 
employment issues will familiarize educators as to what steps can be 
taken to avoid or to reduce litigation and to mitigate liability. Judicial 
opinions do much more than simply provide a ruling in a case. When 
carefully analyzed, these opinions provide a basis for proper professional 
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practice. Judges often suggest procedures that will ensure appropriate 
standards of due process and reduce the iikelihood of arbitrary or 
capricious conduct; 

The chapters in this text present a comprehensive and current report 
of legal issues in public school ennployment. The authors have under- 
taken extensive reviews and analyses of judicial decisions in stale and 
federal courts and related legislalive and regulatory mandates involving 
the public school employment relationship: Where appropriate, they 
have extrapolated legal principles that inform as well as guide the prac- 
tice of teachers, staff specialists, administrators, and board members; 

Chapter topics range from federal constitutional issues to documen- 
tation of employment practices, offering both legal and operational 
guidelines for the educator. The authors, who include principals, pro- 
fessbrs of school law, arid practicirig attorneys, have recognized expertise 
in their respective chapter topic. Each provides a riatibrial perspective 
but also iricbrpbrates statutbry prbblerils assbciated with selected state 
jiirijdictibris. 

The editors Have sbught tb strike a balarice betweeri readability arid 
legal accuracy. The language is largely ribri-techriical tb assist those 
readers without legal training, and a glbssary is provided for a few 
specialized terms. Ample citations to illustrative cases have been pro- 
vided for practitioners who may wish tb review the cbmplete text of a 
given case in order to amplify the legal principles identified. 

The general applicabiHty of the legal guidelines will be apparerit tb 
the practicing educator, but two caveats are in order. First, the butcbme 
of litigation in public school employment settings is highly deperidcrit bri 
the facts involved. Subtle distinctions of fact can influence the inter- 
pretation of law; Consequently, educators arc admonished to preserve a 
documentary record of employment decisions and to recognize that each 
case may carry nuances of fact that contribute to a different judicial deci- 
sion. Second, while the emphasis in this book has been upon legal issues 
of national prominence, state and local standards may vary. (Sareful 
review and reference to state legislative and judicial mandates, board 
regulation arid policy, and the collective or individual contract of 
ertiplbymerit are essential in the interpretation and application of legal 
guideliries butliried iri the chapters that follow. While this book is a 
useful startirig pbirit, cbrisultatibri with knowledgeable counsel should be 
uridertakeri when dealirig with a specific case. 
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J^ritical Elements Bf the 
EmplByment Relationship 

Joseph Beekharri 



The employment relationship in public schools is governed by con- 
stitutional mandates, federal and state statutes, administrative regula- 
tions, and contractual obligations. Federal constitutional and statutory 
provisions that apply across state jurisdictions are treated in other 
chapters of this book: This chapter will deal with fundamental aspects of 
the employment relationship, which are influenced by legai principles 
derived from state law, local district policy and practice, and the unique 
terms of a particular employment contract. 

Although there is great variation In the application of legal standards 
from one state jurisdiction to another, fbUf elements of the public school 
emplbymeht relationship bear special scrutiny: employment qualifica- 
tions, contractual obligations, tenure, and discipline. 

Qualificatidhs of Faculty aiid Staff 

Each state has adopted its own statutory and regulatory requirements 
to ensure that only qualified personnel teach or administer in public 
schools: Generally, the administration of a certification program and the 
enforcement of other employment qualifications is the responsibiiity of 
the state board of education under nathorization of the leglsiaturc. In 
most states, prdfessidhal preparation requirements such as training and 
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experience are established by the state education agency. State statutes 
or regulitory provisions may also mandate additional requirements such 
as good moral character, minimum age; and citizenship: 

A local school board usually has discretionary authority to estabhsh 
other reasonable qualifications for positions in addition to those man- 
dated Under state law.' In establishing the **reasonableness" of any 
qiiallficatich, ihr school board should demonstrate that a valid relation- 
ship exists between the qualihcatidh, the job to be performed, and the 
legitimate purposes of the public education system.- 

Loyalty Oaths 

The U.S. Supreme Court has considered a ntimber of cases involving 
the requirement that a loyalty oath be executed by the teacher as a con- 
dition of employment: While the high court has observed that a state 
may require teachers to be of '*patriotic disposition,"* the Court has 
struck down loyahy oaths that make membership in an allegedly subver- 
sive organization grounds for employment disquaiification because such 
a provision was deemed unconstitutionally vague:* 

However, the Supreme Court has recognized the constitutionality of 
a limited loyalty oath as a condition of employment, provided that the 
bath requires rib itibre than that the prospective eriiplbyee swear of 
affirm support for the state arid federal cbristitUtibris arid faithfully 
discharge the duties bf the pbsitibri tb which the erriplbyee is assigried. 
The high cburt's view is that such baths are strictly iimited tb an affirriia- 
tibri bf suppbrt for coristitutibrial government arid a pledge riot tb act for* 
cibly tb bverthrbv/ the gbverririierit.^ 

Competitive Examihatidhs 

The use of competitive examinations as a qualification for employ- 
ment has been Upheld where the examination procedures were uniform- 
ly applied tb all candidates arid validly related to job requirements:'' 
Hbwevef , employment quallficatlbri fequifemerits IriVolvirig a standard- 
ized exariliriatibri have beeri subject tb clbse judicial scfUtlriy where 
allegatibris bf discfiriiiriatibri br deriial bf due prbcess bf law are 
involved.^ Fbr exariiple, Sbuth Carcliria requires graduates bf teachef- 
trairiirig iristitutibris to riiake a riiiriiriiurii scbre bri a staridardized bbjcc- 
tivc test before receivirig a teachirig certificate. Tb erisure that the test 
was a reasonable measure bf subject rhatter taught iri the state's teacher- 
training institutions, state authorities cbhducted coriterit validation 
studies, pilot tested the instrument, and submitted the test items to a 
review panel. Another review panel determined the minimum score re- 
quirement, which was later lowered by the state department bf educa- 
tion. Nevertheless, a group of black teacher candidates filed suit, since a 
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disproportionate number of blacks, particularly those educated in 
predominantly black colleges, did not meet the riiininiuni score require- 
ment. 

A three-judge federal district court reviewed the procedures used to 
develop and iniplcnieut the test and found no violation of the equal pro- 
tection clause of the J4th Amendment or of the applicable standards of 
Title VII of the Civij Rights Act oi' 1964; Since the validation procedure 
demonstrated that the test was rcriated to the content of academic subject 
matter found in the state's teacher-training institutions, the court 
regarded the test lis rationally related lo a valid state purpose, i:e., en- 
suring that certified teachers would have a minimum level of knowledge 
necessary for elfective teaching." 

Prbtessibhal Growth Rcqiiireitieiits 

A school board rnay require that a teacher meet reasonable re- 
quirements for professional growth, although the reasonableness of the 
requirements may be challenged where they exceed scholastic training 
requirements fixed pnder state statute. For example, in Hurrah Independ- 
ent ScAool District v. Mmtin the U:S. Supreme Court upheld the dismissal 
of a tenured teacher who refused to comply with a professional growth 
policy.'' The policy compelled teachers with a bachelor's degree to earn at 
least five semester hours of college credit every three years: in previous 
years the board had denied salary increnients to teachers who did not 
rneet the reqiiiretnent, but when this option was foreclosed by state 
statute, the boards only recourse was termination. 

Residency Requir^nients 

The New Hampshire Supreme Court struck down a requirement 
that teachers n^side vvithin the boundaries of the school district in which 
they teach. The court held that the restriction violated the individual's 
fundamental right to equal protection of the laws under the state and 
federal constitutions, in balancing the denial of a fundamental constitu- 
tional right against the state's interest in maintaining the restriction, the 
court fdUrid no reasonable justification for the requirement that a teacher 
reside near his or Ker place of duty.'" 

More recently, hbWever, the Sixth Circuit Court of Appeals sus- 
tained d residency rocjuireillent tor public school teachers on the basis of 
the rational relatidifisKip test. The court found the residency requirement 
reasonable for Cihcinriati, because resident teachers would more likely 
be cbrrirriitted to ah urban educational systerh, would become more in- 
volved in activities with district parents and community leaders, arid 
would be less HRely to engage in strikes or to refuse to support tax 
levies.'' 
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Certification Reqairements far Hiring 

Certification requirements may include evidence of specific job ex- 
perience, satisfactory completion of educational requirements, mini- 
muni score requirements on job-related examinations, and such other 
requirements as are reasonably related to a valid state purpose. In deter- 
mining whether candidates for certification meet state standards, courts 
grant considerable discretion to the administrative board charged with 
making such determinations, and are reluctant to overturn ad- 
ministrative decisions unless "clearly erroneous" or unsupported by 
substantia! evidences- 
Certification or licensure ensures that the holder has met state re- 
quirements and is therefore qualified for empjoyment in the speclailza- 
tion for which certification is granted. Generally, courts will Interpret 
and enforce the standards established for certification with rigid con- 
formity to literal construcliori and will decline to Intervene where cer- 
tification Is denied. 

A Michigan Department of Education rule requiring "at least brie 
year of experience teachirig handicapped people" was held to require that 
certlficatldri could be grarited brily where the teacher cbuld dbcumerit at 
least brie year bf teachirig children in a self^cbritairied, special educatibri 
classrbbm.i* Where state regulation reqiiired that brily certified nurse- 
teachers cbiild be eriiplbyed by the schbbl bbard, the Rhode Island 
Supreme Cburt declined to perrnit the hiring oT ribricertified nurses for 
certain limited nursing duties.'* The Wyorriirig Supreme Court held that 
the state board of education is empowered by statute to administer cer- 
tificatibri of superihtehdents and acted within its scope of authority in de- 
hyirig certification to a proposed candidate who did not possess sufficient 
training or experience as a teacher in a recognized K-12 setting. 

The U.S. Supreme Court upheld a New York statute forbidding per- 
manent certification as a public school teacher of any person who is not a 
United States citizen unless that person has manifested an intention to 
apply for citizenship. The high court recognized a rational relationship 
between the statute and a legitimate state purpose. In the words of the 
opinion, the exclusion from certification was justified because: 

Within the public school system, teachers play a critical part in developing 
students' attitude toward gbverhrrierit and uriderstahdihg bf the role bf 
citizens in our society. . . . Further, a teacher serves as a role fnddel for 
his students, exening a subtle bat important infiaence over their percep- 
tions and values. Thus, through both presentation of course materials and 
the example he sets, a teacher has an opportunity to influence the attitudes 
bf students toward gbverhrrient, the political process, and a citizen's social 
responsibilities. This irifluerice is critical to continued good health of a 
democracy.'^ 
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Dismissal for Lack of Certification 

Courts gehcrally uphold dismissals for failure to acquire valid cer- 
tificatibri. The Washington Supreme Court held that it is the resfsbri- 
sibility bf the teacher to maihtaih valid certificatibri, even where local 
schbbl board officials had insisted that statutory certiiiv atibri c<^uld be 
waived J" Although school authorities had knowingly employed the 
teacher in an area for which she was not certified and assured her that 
lack of certification was not a problem, the Washington court ruled that 
the teacher was not entitled to equitable relief when she was dismissed 
for lack of legal qualifications. Similarly, the New York Court of Ap- 
peals sustained the dismissal of a teacher for "incompetency" because he 
failed to qualify for permanent certification during the statutorily re- 
quired six-year period.'-* 

Where lack of certification is attribatable to the teacher, the lack of 
legal qaaiification is fatal to the validity of an employment contract:-" 
However, where faiiore to maintain a valid teaching certificate is at- 
tributable to bureaucratic delay and other extenuating factors beyond 
the teacher*s control, it has been held thai dismissal for lack of proper 
legal qualification could not be maintained.^' 

Renewal of Certification 

Requirements for renewal bf certificatibri, particularly when cbritiriu- 
irig education is required for /ehewal, have_geheral]y^ been upheld by 
cburts as reasbriable. A Nbrth Carolina State Board of Education regula- 
tibri, Which jDrbvided that certificates would expire after five years and 
that renewal would be permitted only upon completion of six units of 
credit during the five-year period preceding renewal, was upheld by that 
state's highest court. 22 Although contested as unreasonable, the regula- 
tion was found to have a reasonable basis in that the teacher's classroom 
performance would be improved if the teacher broadened his or her 
knowledge base through continued college course work. 

Certificate Revdcatidh and Suspension 

Revocation or suspension of the teaching certificate terminates the 
holder's right to teach and is distinguishable frbm dismissal by a Ibcal 
school board, since Ibss bf the certificate foreclbses all teaching bppor- 
tunities vvitKih the state. Evidentiary standards and conformity to due 
process are usually mbre rigbrbUs where the loss bf a teaching certificate 
is involved. 

Immbral cbhduct related to the commission bf, or conviction for, a 
crime constitutes the most common basis for good cause revocation or 
suspehsibh of certification. Typically, conviction bf a crime is prima 
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facie evidence of immoral conduct, as is an admission of guilt in a 
criminal prosecution: Certification revocation was affirmed in a Florida 
case involving an allegation of moral turpitude: A police officer in pur- 
suit of vandals entered a teacher's residence and observed several mari- 
juana plants. State revocation of the teaching certificate was justified on 
the basis of substantial evidence of illegal possession.^^ However, where 
a Florida teacher's certificate was initially suspended based on a police 
report that the teacher, clad only in trousers and socks, was found with a 
ferriale student in the backseat of his car, the Florida court ruled that the 
evidence of impropriety was riot sufficierit to justify suspension;2^ 

Where courts otherwise have beeri preserited with the question of 
whether or hot specific conduct of a teacher constitutes rribral urifitriess 
that would justify revbcatibh or susperisibh of certificatibri, they Have 
generally requireti that the cbnduct must adversely affect the teacher's 
classroom performance or relatibhs with students br colleagues. Fbr ex- 
ample, the California Suprerhe Cburt ruled that a teacher whb had 
engaged in hornosexual conduct cbuld ribt have his certificate revbked 
unless It was shown that the conduct indicated unfitness tb teach br 
otherwise adversely affected performance as a teacher. Incidents of ex- 
tramarital heterosexual conduct, when balanced against years bf highly 
rated teaching and the support of local board and school personnel, were 
held insufficient to justify revocation of certificate in lowa.-*^ 

The Sbntract of Eihplbymeht 

The contract of employment is a critically important document that 
establishes the rights and responsibilities of contracting parties and pro- 
vides esseritial guideliries for the administration of public schools. Con- 
tracts riegbtiated between a school district board of education and an 
emplbyee are subject tb prbvisibris of state statutes and administrative 
regulatibris as well as express br iriiplied terms of the contract agree- 

As a general rule^ the express prbvisibris bf an employment contract 
are strictly ehforced by courts. For exaririple, the contract of employment 
between a teacher and a Ibcal Gebrgia schbbl bbard stipulated that the 
erhplbyee could hot resign withbut the Ibcal board's cbriserit arid added 
that resignation withbut bbard cbhseht would authbrize the Ibcal board 
to recornrnend a year's suspehsibn bf certificate. The Ibcal board refiised 
to accept the teacher's resignation, sbught tb hbld a hearing, theri 
dismissed the teacher for irhmbrality and recbrhrrierided revbcatibri bf 
certification. On appeal, the teacher invoked the cbritract prbvisibris that 
limited the board to recommend suspension for a year due tb wrbrigful 
termination of the contract. The state school board's decisibh sustaining 



the teachePs position was affirmed on appeal; and the appellate court 
directed the iocai board to confine its action to proration of salary for the 
period served prior to tlie resignation, recoinmendation of tiie one-year 
suspension of certificate, and placement of a letter of reprimand in the 
teacher's personnel fiie;27 A teacher who signed an agreement that he 
would not claim tenure by default if granted an additional year of proba- 
tion was held to his agreement ^\ a New York court. The board had 
been asked to reconsider denial 61 icnufe and ofTefed the teacher a con- 
tract with the option of ah additional year as ah alterhative to 
hbhrehewal. The offer of the board was fduhd to have beeh made in 
good faith, and the agree merit by the teacher was riot cbrisidered co- 
erced. 2» 

A cbritract may be cbrisidered breached when brie party acts 
unilaterally to chari^e a material element bf the brigiriaJ agreeriierit. 
Urider a riegbtiated agreement, a schbbl district agreed to a salary 
schedule for a schbbl year begiririirig August 23 arid cbritiriuirig for 180 
days. Fbllbwirig the riegbtiatibris, the schbbl bbard unilaterally altered 
the startirigdate of the schbbl year. The change resulted in the loss bf five 
working days, which reduced teachers* salaries under a salary computa- 
tion formula devised by the board. The appellate court concurred with 
the trial court's judgment that the board's unilateral act of changing the 
starting date had effectively denied compensation under the terms of the 
negotiated agreement, and the board was liable for the salary losses plus 
interest. 29 

An employee's unforced resignation is normally considered a breach 
of the contract and prohibits that employee from claiming rights under 
the contract; A Utah teacher/coach, displeased with his reassignment to 
anotfier school in the district, resigned: He contended that this resigna- 
tion was from the school and not the district: Relying on the legal prop- 
osition that employment contracts can be altered only by mutual con- 
sent, the court held that the employee had resigned from employment in 
the district and thereby waived ail rights to termination procedures: 3" 

Several breach-of-con tract cases brought against school districts have 
involved interpretation of oral agreements or implied contractual com- 
mitmehls. As a general rule, oral agreements cannot be considered as a 
contractual right to continued employment In a school district. When 
disputes arise, express cdhtractUal prdvisidhs are favdred dVer implied 
cdhtracts. 

Iri Alabariia, ari dral cdritract betweeh a clerk typist arid the schddl 
board was held td create rid prdperty right fdr cbritiriUed eriipldyriierit 
when her pdsitidri was eliriiiriated dUe to budget redUctibris.^' Siriiilarly, 
a Mississippi cafeteria riiariager cbuld ribt rely bri ari bral cbritract tb 
establish a prbperty right to continued eriiplbyriierit; the board could ter- 
minate her emplbyriierit at will. ^2 
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A school board policy providing additional compensation to voca- 
tional education teachers who completed certification requirements was 
relied on as creating a de facto policy for additional cbmperisatibri to 
jUready certified vdcatibrial education teachers in Arizona. The review- 
ing court rejected this reasoning, hbldirig that where the certified 
teachers sighed cbri tracts, which called for specific salaries, the fact that 
bther teachers were paid more was immaterial.^' 

Relationship of Local Cbhtracts to State Statutes 

The subordinate status of a local contractual agreement, when in 
conflict with the provisions of state statute, has regularly been recog- 
nized by courts, in a Pennsylvania case a teacher who had been tenured 
in one school district sought to require a second district tb cbhtihUe her 
as a substitute for an employee on leave bf absence. The state's in- 
termediate appellate court refused tb Order reinstatement. Althbugh a 
professional employee cbritract had been riegbtjated, the cburt inter- 
preted schbbl code prbvisibris defining "substitute*' tb mean that a prbfes- 
sibhal emplbyec cbuld be hired devbid bf rights to hearing arid dismissal 
fbr caUse arid that a prbfessibrial cbritract would riot be cbritrbllirig.^* 
Wheri agerits bf a New Ybrk schbbl district requested that licenses be 
grarited tb teachers hbldirig certificates of coritiriuirig eligibility fbr 
teachirig classes for eriibtiorially haridicapped children, the cburt refused 
to Sr^rit the licerises bri the ^rburids that state educatibn statutes prb- 
vided that rib licerise cbuld be validly issued absent a cbmpetitive ex- 
ariiiriatibri.^5 

An emplbyee whb alleges that a school district is failing to comply 
with state statutbry provisions governing employment contracts will nor- 
mally have tb carry the burden of proving noncompliance. California 
teacher aides who were not renewed due to financially depressed condi- 
tions in the district were unsuccessful in establishing a right to continued 
employment based on state statutes governing notice and layoff of 
classified employees, since the aides were not considered to come within 
the protection of the statutes. ^fi When prospective principals sought to 
require a school board to appoint them to positions by rank order as 
determined by scores on administrative examinations, the Illinois 
Supreme Court ruled against them by interpreting statutory mandates 
requiring appointment "for merit only** as permitting the local board to 
exercise its discretion in the appointment of principals. 

Board Policies and Regulatory Provisions 

A bbard of education's pbwer to make and enforce policies applicable 
to employment agreements is discretionary, but must be exercised 
within the statutory authority granted to it for purposes related to the 
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bperatibri of schools. The board's power should be exercised in a 
reasonable manner and its policies should be uniformiy applied 
throughout the district to avoid any allegation of arbitrary or capricious 
action. 

Numerous cases illustrate the application of administrative regula- 
tions in situations involving the contractual rights of employees. In West 
Virgi^nia an employee handbook promulgated by the state board of 
education provided that employees who met objective eligibility re- 
quirements for a vacant professional position had a righi to an interview 
f-'f the position. The court stricdy construed the personnel regulations in 
favor of an employee who had applied for a position as an assistant state 
superintendent and ordered that the employee be given an interview 
before any denial of his applicatidri.^s Similarly, a probatibriary special 
education teacher in New York City relied bri regulatibris promulgated 
by the chancellor and the local bbard creating a right to be evaluated 
before discdntinuatibri of her services. The court held that ad- 
ministrative niles that affect substantial rights bf employees may not be 
waived by the local bbard arid brde red evaluation and a new determina- 
tion regarding cbritiriuatibri bf employriieht.^^ 

Numerous schbbl board policies have been held to be reasonable 
directives for cbritrbllirig contracts bf employment. Failure to comply 
with a bbard*s request that the teacher submit medical verification of fier 
ability tb resuriie teaching duties was held to be a reasonable basis for de- 
nying salary. A school board policy that required teachers who re- 
ceived full pay while bri military reserve leave to turn over to the board 
payriierits received for such reserve service was upheld In Colorado:*' 
However, ari Iowa school board policy requiring school employees to 
take vacatiori leave while participating in National Guard training was 
struck down as violating a state statute prohibiting discrimination 
against employees because of membership in th» National Guard. « 

Rules and regulations applicable to employment conditions in a 
school district should be spelled out in an employment contract. For ex- 
ample, if an employment contract between a local board arid a teacher 
refers to regulatory provisions governing due process procedures for ter- 
mination, then those provisions will govern the respbrisibilities bf the 
parties involved in the event of a termination of empldyriierit." 

Noncontractual Duties 

Certain duties not specified iri ari eriiplbyriierit cbritract riiay be re- 
quired of teachers in additidri td regular classrbbrii iristructibri. Depend- 
ing on the jurisdictidri, duties such as supervisibri of extracurricular 
activities, cdachlrig, club spdrisbrship, riibriitbririg, arid related as- 
signments may be assigried withbut refererice tb a specific contract 
obligatidri. Hdwever, ridricbritractual duties cariribt be required where 
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the activity is unrelated to a school program or educationa[ objective.** 
Under New York law a school board may ask teachers to perform super- 
visory duties riot required under the contract, provided that additional 
corriperisatibri is paid, duties are equitably assigned, and duties are 
related to respective subject riiatter fields in which the teachers na>e ex- 
pertise. *5 Other courts have held gerieral student supervisory duties to be 
within the irhplied rcquireriierits of a tcachirig contract.**' 

Teachers may not refuse to supervise extracurricular activities re- 
quired as a condition of erriplbymerit regardless of whether those duties 
are specified under contract. Courts have cbristrucd the refusal to 
assume extracurricular supervisory^ duties as an illegal strike or irisubor- 
dinat -on justifying nonrehcwal.*^ The Illihbis Court of Appeals has held 
that teachers could be required by the school board tb supervise everiirig 
and weekend student activities, even when the rate bf corriperisatibri for 
such supervisory services are below that for ih-schbbl supervisibri.*« The 
Kansas Supreme Court upheld the validity of an erhployrrierit contract 
provisiorr that made acceptance by the teacher bf a supplerricrital cbri- 
tract for supervision of extracurricular activities a prior cbriditibn tb 
offering a teaching contract.*-' 

An Alabama appeals court upheld a school board's decision disrriiss- 
ing a tenured guidance counselor for insubordination. After a reyiew bf 
evidence, it was established that the counselor refused to meet his as- 
signed duty as a supervisor of children prior to the beginning of the 
school day. The supervision assignment was rotated among staff, but the 
cburiselbr felt that guidance counsclore should be exempt from this 
respbrisibility. A formal reprimand was issued; the counselor responded 
by filirig a grievance. Aithough the grievance w^is sustained on a pro- 
cedural error, the court cdrisidefed the teacher's conduct in reaching its 
decisibri arid cbricluded there was sufficient evidence of a willful refusal 
tb obey a reasbriable order of a superior official to Justify dismissals" 

Tenure 

Teriure br cbritiriuirig cbritract prdvisidris in state statute laws 
guarantee a property erititlcriierit to professional stafl*. The nature and 
extent bf the prbperty right will dcperid dri the interpretation of statute 
law in a specificjurisdictibri, but it is gerierally accepted that the intent of 
tenure statutes is tb corripcl procedural due process iri dismissal dr other 
adverse cmplbymcrit actibris arid thus tb prbtect cdriipeterit prdfesr.idrial 
staff frbrh unjust br arbitrary erriplbymerit dccisibris. 

Tenure has traditibrially been cbrisidered the riibst substaritial prop- 
erty right in erriplbyrrient that state statute br bbarid policy could cdrivey 
to the school employee. However, the security prbvided by tcriured 
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status is not absolute, as decisions relative to dismissai for cause and 
reduction in force nnake exceedingly cjear^J Perhaps the single most 
significant benefit conveyed by tenure is the requirement that the school 
board carry the initial burden to provide sufficient evidence to warrant 
an adverse employment decision; 

Probationary Period 

Most tenure statutes specify a period during which the employee 
holds jjrobatibnary status. The provisions typically establish dates by 
which time probationary teachers are to be notified of any decision not to 
renew their contracts and mandate evaluation of the probationary 
employee. 

The requirement of a probationary perio:! is strictly enforced by state 
courts, which generally insist that the employee meet the requirement of 
consecutive years of Jull-time service: For example, although a Kansas 
teacher had begun employment the previous year, she was not rehired 
for a second year, because of uncertain federal funding. Until late 
September in a^ school year that began on August 22. According to the 
Kansas Supreme Court, this one-month gap in ernpldymerit meant that 
the tenure "time clock** had to be reset, as consecutive service cbUld riot 
include the year of probationary ernpldymerit prior to the gap.^z 

Tenure rights in most instances apply drily to eriiplbyriierit iri the 
district where those rights were acquired. After havirig attairied tenure 
status in one district, a KeritUcky teacher resigried his position. He later 
accepted ernpldymerit iri aridther district where he taught three years 
before being ridtified that his cdritract would riot be renewed. The 
teacher sUed, chargirig that the board violated his tenure rights. The 
state supreme cdurt disagreed, ruling that to gain tenure status, a 
teacher riiUst be reeriiplbyed after serving four years in the district^3 

Tenure Eligibility for Other School Employees 

The applicability of teacher tenure laws td dther prdfessidrial 

employees has been the subject of review in a number df appellate deci- 
sions^ The Missouri Court of Appeals ruled that a schddl priricipal was 
ineligible for permanent status arid ridt prdtected frdrii ridriit ewal 
under the state's teacher tenure pfdvisidris.^* Urider Alabania's law, a 
school counselor could ridt irivdke the dUe process prdtectibris of the 
teacher tenure law in cdritestirig his trarisfer frdrii that position." in Il- 
linois an appellate cdUft niled that sdriie physical education instructors 
were imprdperly sUsperided because they were protected by tenure and 
could be reassigned td teachirig pbsitibris but not to coaching duties, 
sirice cdachirig respdrisibilities were ribt protected by the tenure statute. 
The FdUrth Circuit CbUrt bf Appeals has held that a principal re- 
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assigned to the position of a teacher had no legitimate claim of entitle- 
ment to his position as principal, since his continuing contract was silent 
dri the question of reassignment and state sjatute authorized school 
boards to reassign administrators without a showing of good cause." 

Minnesota statute law on teacher tenure includes all regularly 
employed principals, supervisors, and teachers. When declining enroll- 
ment required a schddi district to demote some prmcipajs, [t followed a 
policy pi' demdtidn in inverse order of length of employment as a prin- 
cipal. The Minnesota Supreme Court found this action contrary to the 
statute and required that demdtidn and transfer be governed by seniori- 
ty as an employee in the district. 

In Kentucky a court held that a schddi superintendent is not pro- 
tected by the teacher tenure law. In this case, a teacher was appointed 
superintendent to serve the three remaining years df a fdrmer super- 
intendent's contract. At the cohclusidri of the cdntract term, he was not 
reappointed as superihtehdeht but instead was assigned a leaching posi- 
tion. The contention that he had served for some three years and had 
thereby achieved tenured status as superihteriderit was rejected. -''^ 

The employment status of a substitute teacher does riot riecessarily 
create an entitlement to continued empldyriieht,^ nor can a teacher ridf- 
mally receive credit for substitute service in establishirig a clairii fdr 
tenured status.^' However, the employee's status as a substitute riiust be 
dear and there must be no evidence of ah intent to mislead the eriiployee 
with respect to that status. 

Considerations relative to length of service arid actual educational 
functions appear to be primary factors in deterriiiriirig eligibility for 
tenure. Thus certified remedial and supplemental teachers who were 
regularly empldyed on an houriy basis by a board of education iri a state- 
furided arid legislatively mandated specid education program were held 
td be leaching staff members within the meaning of New Jersey's tenure 
law arid entitled to acquire tenure.*'^ 

Acquisition df Tenure by Defaalt or Acquiescence 

An issue frequently addressed iri court decisibris irivdlvirig teriure is 
the provision in some states for a so-called teriure by default or ac- 
quiescence. New York courts have been particularly leriierit with proba- 
tionary teachers seeking to establish this rlairii to cbritiriuirig cbritract. Iri 
two New York cases, school employees successfully clairiied they had ac- 
quired tenure by default. After serving as a fourth-grade readirig teacher 
on probationary status for three years, an employee received ribtice that 
the board was not granting her tenure. Howevjr, she cbritiuued tb teach 
as a part-time remedial reading teacher for two years and then three ad- 
ditidnal years at fuil-time. At that tim^^ she was again notified that teriure 
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would not be granted and her contract would not be renewed. In her ap- 
peal, the teacher contended that she had acquired tenure by ac- 
quiescence at some point during this eight years of emjddymerit. 
Holding for the teacher, the appellate court remanded the case for deter- 
rnihatibh of her tenure area.*^ 

The facts of^the other c^e were somewhat simiiar. In this instance a 
tenured assistant principal had accepted reassignment to the pbsitibri of 
^^^'"S P""cipal only after assurances from an assistant supeririteriderit 
^^^^ "^o be considered an assigrimerit cbhtihubus 

^Jl^ y°°'*_P''^^^"^°"^'*' ^^^^ y^^**s later he became a licensed principal 
and with the enactment of a new tenure law began serving a hew nroba- 
P^'''°^-^^ of this period the board denied tenure, Over- 

^"/"""S this action, the court said that after nine years in the position 
and because of the earlier assurances, he was entitled to tenure by ac- 
quiescence.^^ 

Massachusetts had interpreted its tenure statute to grant a proba- 
tionary teacher tenure by default where hbtice provisions informing of 
termination of ridriferiewal were hbt met. A notice of termination, sent 
by the supefiritehderit rather than the school committee, was held in- 
valid arid reiristaterneht with tenure was accorded to a teacher. The in- 
validity of the ribtice was predicated on the statutory requirement that 
drily the school committee was empowered to deny tenure to the 
teacher.^ 

While decisibris granting tenure by default are numerous, two court 
decisions seem to restrict the application of this extraordinary remedy. 
Bdth cases relate tb the school employee's status as less than a full-time 
eriipldyee. In Illinois the court held that a teacher who had cdriipleted the 
required probatibnary period of two consecutive years was not eligible 
for tenure because the board, for reasons of declining enrollmerit, hired 
the teacher on a part-time basis for the third yeari^^ In Arizona ari ap- 
pellate court affirmed the decision of a school district that refused to 
grant tenure to a certified employee who was neither a full-tiriie teacher, 
a school principal devoting 56% of her time td classroom teaching, nor a 
supervisor of children's activities.^e 

Waiver of Tenure Rights 

Whether ari eriiplbyee may be deemed to have waived tenure rights is 
deperiderit bn^the cburt's cbhstruction of state statutes and empioyment 
agreeriierits. The Oregbn Supreme Court concluded that a permanent 
teacher does hot retain tenure when changing jobs as the result of a 
trarisier tb another district. The plaintiff in this case was a special educa- 
tibh teacher who transferred to an intermediate district and after two 
years was dismissed. 6-' However, under Tennessee law, a tenured 



teacher who resigns arid then is reemployed by the <Jistrict retains tenure 
status.?*^ While Teririessee school employees do not waive tenure, the 
district is under no bbjigatidn to rehire theiti. 

Under the terms of a Michigan collective bargaining agreement, if a 
teacher takes a leave of absence but fails to notify the school district of an 
intent to return, it would be considered a voluntary resignation: Provi- 
sions of the state law specified that a teriured teacher could not be denied 
continuing contract solely by taking a leave of absence, nor coald a 
tenured teacher be terminated without mutual cdriserit. The school 
district sought to terminate a tenured teacher bri leave of absence when 
the teacher failed to notify the board of Her interitibri to retufri within a 
contractually established deadline. The appellate cburt tbbk ridte of the 
fact that the district failed to advise her of the cbritractual requiferilent to 
notify the board of an intent to return and concluded that the teacher's 
effort to immediately notify the board of that interitibri brice she received 
notice that the deadline had passed was evidence that the teacher did riot 
consent to termination and had not in fact resigned her teriure pbsitibri.^' 

A teacher who had achieved tenured status was susperided due tb a 
reductidri in staff because of declining enrollment. Iri acceptirig part- 
time eriipldymeni, the teacher was required to sign a provision that effec- 
tively deriied any future employment rights beyond the brie-year torrii of 
the eriiplbyriierit contract. After nonrenewal at the end of the stipulated 
cbritract peribd, the teacher contested the provision as i^rivalid wheri ap- 
plied tb a teriured teacher. The Iowa Supreme Court agreed, mter- 
pretirig those prUvisidris of the school code dealing with granting teriure 
and due process fights as being incorporated in the teacher's contract 
and thus riullifyirig the "drie- year-only'' clause: The clause was held not 
to constitute a waiver of teriure, nor would it be considered as a basis for 
good cause iri ribrireriewal df a tenured teacher's contract;^- 

A tenured teacher whb suffered severe headaches was advised to take 
a medical leave arid apply for disability retirement. Both were granjed, 
but the teacher presented hereelf for wdfk after successfal neurologjcal 
surgery and irisisted bri reclairiiirig her teriured status: The North 
Garolina appellate court held the teacher's employment as a career 
teacher terminated by bperat^bri bf law wheri she elected and received 
the disability retirement beriefits.'^ 

Other Adverse Employment Decisions 

It is weil established that courts may review adverse eriiployment 
decisibris df school boards or administrative agencies to ensure com- 
pliarice with statute law, contractual obligation, or evidentiary stan- 
dards. While a cduft is reluctant to substitute its judgment for that of the 
schbbl board, evidence that a school board acted arbitrarily and 
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capriciousiy or failed to make findirijrs df fact in support of its decision 
would justify court interventidri.7* In addition to dismissal decisions, 
other adverse employment decisions reviewable by courts include 
suspension, demotion, transfer, reclassification, reprimand, and failure 
to promote: 

Suspension 

The statutes of most states are silent on the authority of school boards 
to use disciplinary suspension; Nevertheless, there have been sortie cases 
challenging whether suspension may be imposed as a penalty for 
misconduct. In one case a teacher's refusal to submit to a required 
psychologicaj examination to determine mental competency was a prop- 
er basis for a decision to suspend without pay Under New York law.'s 
However, a Galifornia court has ruled that cbritiriued suspension for 
refusal to submit to repeated or additional testing, absent a finding of 
mental incompetency, is unjustified. 

_ ^^^^ ^^^^ Illinois, an assistant football coach sought to invalidate 

^ ~^^^^.^'^^y suspension without pay imposed by the school board as a 
penalty for cursing a student dUririg a football game. The Illinois 
Supreme Court interpreted the school code, which outlines the pro- 
cedure to be applied when a board dismisses or removes a teacher, as im- 
plying authority to temporarily suspend a teacher, provided a hearing 
on any proposed suspension is granted." 

In a New York case, the state supreme court upheld a school board's 
impositidn df a five-year disciplinary suspen.^ioh. In overturning a judg- 
ment df the appellate court that had reduced the terms of the teacher's 
suspensidh td three years, the court rioted: 

The courts should show particular deference in matters of internal 
discipline to determinations made by boards of education which possess a 
peculiar sensitivity to and comprehension of the complexities and nuances 
of person riel administration and have responsibility for appropriate ac- 
commodation for admin istratibri, teachers, pupils, parents and the com- 
munity 7^ 

Suspensidh may be imposed as a preliminary step in the dismissal 
prdcess. Sduth^Carbliha statutes authorize suspension prior to dismissal 
proceedings. The state supreme court found that a board of education 
had hot viblated a teacher's procedural rights by suspending him without 
prbvidihg time to correct deficiencies. 79 The superintendent had in- 
formed the teacher by letter of the reasons for the suspension, and the 
bbard had accorded him a fair and impartial hearing prior to dismissal. 

Ah issue in many pre-dismissal suspension cases is the empldyee's 
right to pay during the period of suspension. An Arizona appellate cdUrt 
ruled that a board of education had no authority to suspend withdUt pay 




even though the subsequent dismissal was proper:»« Siniikr^^ 
decisions. New York appellate courts held that a tenured teacher may 
not be suspended without pay pending final disposition ot charges 
against him."* 

Transfer and Deihdtiori 

Authority to transfer or demote is nbrmaJly an implied statutory' 
power of a school board, but challenges to this authority have increased: 
Frequently, courts are asked to determine whether these forms of school 
board employment decisions are violative of contractual bbligatidns, ar- 
bitrary and capricious, or otherwise related to the denial of a specific 
cbristitutidrial or statutory employment right. 

The question of whether a transfer constitutes a dembtibri that trig- 
gers statutbry due process procedural protections is often a matter of fact 
to be determined at trial: Factors to be considered may ihvblve mbre 
than a simple determination that the employee's salary remains un- 
changed. Fbr example, an administrator who had been emplbyed as 
director of vocatibrial education received notice that, under a 
reorganization plan, his position as a school administratpr was 
eliminated. He was given a new job description^ It was held that t^^^^^^ 
change in the job descriptibn, which reduced frjnge benefits and made 
the former admihistratbr subordinate to the principal, when previously 
the principal had been subordinate to him, constitated a demotion in 
position. The school board failed to show justification for the demotion, 
thus supporting the cburt's cbriclusibri that demotion was arbitrary.82 

Often, the predominant issue in a transfer case invojvesjhe extent of 
procedural due process required. In Georgia, three statutory considera- 
tions govern whether a t ransfer may be cbhsldered a denial of due pro- 
cess employment rights: responsibility, prestige, and salary: In a case in- 
volving a school principaFs reassignment tb director of an alternative 
school program, the lower court cbriciuded that the principal's transfer 
reduced his prestige and responsibility, even thbUgh he received an m- 
crease in pay: The court held that such a transfer required a due process 
hearing. The Georgia Supreme Court reversed this decision, inter- 
preting the statute to require all three features - less responsibility, less 
prestige, and less salary — not Just one or two bf them. 83 

The primary issue In a number of cases is Whether or riot the transfer 
was a demotion. The Pennsylvania Commonwealth Cburt ruled that an 
' elemeritary prinripai had been demoted when he was reassigned to "aux- 
iliary duties^ in another elementan^ school, even thbugh his salary re- 
mained the same. The court reasoned that he was no Ibriger iri complete 
charge arid was no longer in a singular position's* Sirriilaily, a tenured 
Massachusetts principal was held to have been demoted wheri the school 
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cdmmittee assigned Him rull-timc classroom teaching duties at a lower 
salary. »^ 

Principals in Florida and Tennessee were unable to establish that 
their transfers were demotions. A Florida principal whose status was 
changed to '^program coordi^najor" was unsuccessful in his claim that his 
hew jjbsitibh was not similar and his salary was not the same, cbriditibris 
necessary to grant a hearing according to statute."^^ In another case the 
principal's title and base salary remained unchanged, but since he now 
headed a srnaUer school with fewer teachen, his total cbmperisatibri 
relative to fringe bent^fits was less. The court rejected his argument that 
the transfer required additional due process prdtectibris."^ 

If a transfer or demotion is substantial penalty imposed for im- 
proper conduct, jfull due process rights should be accbrded the employee. 
The Fourth Circuit Court of Appeals affirmed a North Carolina federal 
district court's decision upholding dembtibn bf a "career" teacher to the 
posi^tion of '^tat.yr." The demotidri was a disciplinary penalty imposed 
because of a»i incident in the teacher's classrbbm in which she read to the 
class a confiscated student note cbhtairiihg three Vulgar colloquialisms." 
The coart found no rilerit to the employees clairh that her First and i4th 
Amendment rights vvere violated. State statutes provided adequate 
notice of proscribed conduct, the hearings accorded met due process re- 
quirements, and the evidence refuted allegations of racial discrimina- 
tion. «» 

All ad^ t rse ernplbymem cases require a prima facie proof that the 
empldynlerit decision is sufficiently adverse to justify a legal remedy. A 
claim that a change in teaching schedule was substantially motivated by 
a desire to retaliate against the teachePs exercise of free speech was not 
enough to establish a claim for violation of First Amendment rights. 
While a teacher's activity as a representative of her teaching association 
was considered to be protected under the First Amendment, a change in 
her teaching schedule was not consjdered a sufficient legal injury justify- 
ing relief. The federal district court reasoned that if a sanction is to be 
pleaded, it must be shown that the consequence of the .sanction wbiild 
have a chilling effect o/i the exercise of comttitutiorially protected rights. 
In the absence of a sufficiently adverse personnel action, such as reduc- 
tion in rank or loss of pay, a teacher's claim would riot be subject tb cburt 
actign, even though the administrative decision could be substantially 
motivated by a desire to curb the exercise of substaritive cbristitutibnal 
rights.** 

An employment decision may be sufficiently adverse to require that a 
school board provide a defensible basis for its decision, even when the 
decision involves a failure to prbrndte. An Ibwa statutbry preference for 
achool district employees did riot justify the promotion of a school 
employee to a position as audidldgisr, where the evidence demonstrated 
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that he possessed the requisite technical skills but lacked the ability to 
cooperate and coordinate his activities with others, was bfteri abusive 
arid insulting in professional relations, and contributed to discord arid 

dissiderice among staff. 9« 

In ari uriusual administrative law case from New York, a teacher who 
was officially reprimanded by the School board for misconduct sought to 
overturn the board's decision as an excessive penalty^ The appellate 
court took note that the rejDrimarid was related to conviction for the 
ielonious offense of drug possession and conciuded that the reprimand 
was not excessive. Rather it was so lenient as to be arbitrary and 
capricious and an abuse of the bdard*s discretion. The court ordered the 
board to reconsider its decislori, presumably to enforce a more stringent 
pe. alty."» 

Summary 

Educators must be alert to the statoto^ mandates, regulatory proyi- 
sibris, arid contractual obligations that are unique to their particular 
state or local school district. Local school boards must take care to exer- 
cise power within the scope of delegated constitutional or statutory 
authority for valid state purposes. Whether that purpose relates to the 
efficierit riiariageriierit of the jjubllc schools, the education of pupils, the 
maintenance of appropriate discipline, or any other recognized state 
purpose, the principle of reasdriableness should guide the deliberations 
of the school board or its agents. 

Every aspect of the ernplbyment relationship, whether related to the 
evaluation of professional qualificatidris, the administration of contrac- 
tual agreements, the awarding bf tenure, of the determination of ap- 
propriate discipline, should emphasize the rational relationship between 
the legally defined mission of the public school and the rale or policy to 
be implemented. Judges will insist that public school officials be guided 
by principles of fairness, reasohableriess, arid good faith in dealings with 
public school employees. 

Courts remain reluctant to interverie iri the employment policies of 
school boards unless the employee can riiake ari initial showing that the 
employment practice goes beyond the authbrity delegated to the board, 
was arbitrary or capricious, or otherwise viblated the cdristitutidnal or 
statutory rights of the public school employee.. If the employee is suc- 
cessful In carrying this initial burden of proof, theri the school bdard 
must shdw that the policy or practice in question is withiri the scope of its 
authdrity arid is fairly and reasonably applied. Corisequeritly, it is irii- 
pbrtarit fdr the school board to have a clearly articiilated basis for 
eriiplbyriierit policies and to establish fundamental^ guideliries, through 
cbrisultatidri arid deliberation, to ensure fair and reasonable impleriieri- 
tatibri bf that pdlicy. 
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Dis^riminatiBfi in Employment 



Martha M. McCarthy 



Public employment has not been Immune to the problem of 
discrimination against various segments of dUr citizenry. Indeed, a 
substantial portion of educational employment litigatidh pertains td 
allegatidhs df Unlawful discrimihatidh. Decisions regarding hiring, prd- 
itidtidri, and a host of other cbhcerhs have generated charges that in- 
dividuals have been discrimiriated against because of inherent traits 
rather than because of their qualifications and abilities. 

This chapter provides an overview of litigation in which courts have 
interpreted educational employees* rights to hbndiscrimihatbry treat- 
ment and employers* obligations to ensure equal employ merit oppor- 
tunities. Specifically, prbtectioris agairist discrimiriatibri based bri race, 
sex, riatibrial brigiri, religibri, handicaps, and age are covered. Because 
bf the range, vblume, and complexity bf the litigation in this area, the in- 
tent of this chapter is to identify applicable legaJ principles rather than to 
present a comprehensive analysis of all recent cases.' 



Claims df racial discrimihatidh ih edUcatidhal empldymeht have 
resulted ih numerous lawsuits brduj^ht lirider the equal prdtectidh clause 
bf the Hth Arrieridmerit arid federal civil rights laws. The riiajbrity bf the 
cases have irivblved hiririg, prbriibtibri, jbb assigririierit, arid staff reduc- 
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tibri practices that allegedly discriminate against minorities:^ Aiso, the 
bperatibn of affirmative action programs has resulted in claims of 
discrimination against the racial majority or so-called "reverse 
discrimination.'' 

Hiring, Promotion, and Job Assignment 

Many cbhtrbversies involving hiring practices in the public sector 
have focused bh prerequisites to employment that eliminate a dispropor- 
tibriate percentage bf minorities from the applicant pool. The law is clear 
that a facially discrimihatbry racial classification, such as a government- 
al pblicy barring minbrities from a certain position, violates the equal 
prbtectibri clause bf the 14th Amendment unless justified by a compel- 
ling gbverhmehtal interest. However, most allegations of racial 
discrimihatibn in connection with prerequisites to public employment do 
not involve overt classifications; rather, they entail claims that facially 
neutral employment policies adversely affect minority employees. In 
such suits, aggrieved individuals must prove that they have been victims 
of purposeful discriminaton to gain relief under the equal prdtectidri 
clause. 

public employers can defend a constitutional charge of dis- 
criminatory intent by showing that the prerequisite to empldymerit 
bears a rational relationship to a legitimate gdvefrimerital gbzU. Fbr ex- 
ample, in 1978 the U.S. Supreme Court affirmed a lower cburt's cbhclu- 
sion that a state's Use of the National Teachers Examiriatibri for teacher 
certification and salary purposes satisfied 14th Amehdmerit equal prb- 
tection guarantees because the test was used for the legitimate purpbse bf 
improving the effectiveness bf the state's teaching force and was hbt ad- 
ministered with any intent tb discrirriiriate against mihbrity applicants 
for certificatibri.3 The trial court was cbhvihced that the test was valid in 
that it measured kribwledge bf course cbriteht in teacher preparation pro- 
grams. The cburt further reasbhed that there was sufficient evidence to 
establish a relatibriship between the use bf the test scores as a factor in 
determining teachers' placerheht bh the pay scale and valid employment 
bbjectives such as ericburaging teachers to upgrade their skills. 

Because of the difficulty in proving unconstitutional intent, plaintiffs 
alleging racial discrimination in employment recently have relied 
primarily on Title VII of the Civil Rights Act of 1964: Title Vll pro- 
hibits emplbyers with 15 or more employees, employment agencies, and 
labor organizations from discriminating against employees on the basis 
of race, color, religion, sex, or national origin and covers hiring, promo- 
tion, and compensation practices as well as fringe benefits and other 
terms and conditions of employment * The law allows employers to im- 
pose hiring restrictions based on sex, national origin, or religlbri (but ribt 
on race) if such characteristics are bona fide occupational qualificatibhs. 
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In challenges to ladally neutral policies with a disparate impact on 
groups protected by Title VII, proof of discnminatory intent is not 
necessary. After an initial ihrererice of discrimination (prima facie case) 
IS established, the burden shifts to the employer to prove that the policy 
IS justified by a valid job necessity. In a Title VII disparate impact case, 
a rational or legitimate hbndiscrimiriatory reason for the employment 
policy IS insufficient to rebut an inference of discrimiriatidh; the policy 
must have a manifest relationship to the job. The Supreme Court has 
ruled that tests used as a prerequisite to employment that dispropor- 
tionately eliminate minority applicants rnust be validated as assessing 
ability to perform the specific jobs for which they are used.' 

In a significant 1982 decision, the Supreme Court ruled five-to-four 
that prerequisites to employment or promotion with a disparate adverse 
impact on minorities violate Title VII even though the "bottom line" of 
the hiring or promotion process results in an appropriate racial balance. 
While acknowledging that evidence of a nondiscriminatory work force 
might in some instances assist an employer in rebutting a constitutional 
charge of iriteritidrial discrimination, the Supreme Court majority 
reasoned that where "an identifiable pass-fail barrier_demes ah^ employ- 
ment opportunity td a disproportionately large number of minori^ties 
and prevents them from prdceeding.to the next step in the selection pro- 
cess," that barrier must be shdwri td be job-related to satisfy Title VIL^ 
The majority declared that Cdrigress did ndt intend to give employers 
"license" to discriminate against some empldyees merely because other 
members of the employees* ^rbup are treated favorably: 

However, the emplbyei^s burden of establishing a job necessity for 
policies with a disparate adverse impact is ridt impdssible to saUsfy. In 
1981 the Fourth Circuit Court of Appeals found rid Title VII violation in 
connection with a school district's juse of certificatibri grades based on 
scores on the National Teachers Exarniriatibri tb deterrilirie teachers' 
salaries. 7 Although the certification grades resulted iri the deriial df pay 
raises to a much larger proportion of black than white teachers, the ap- 
pellate court reasoned that the practice was justified by the jbb riecessity 
of attracting well-qualified teachers and encouraging self^imprbverrierit 
among low-rated Instructional personnel. As discussed previously, this 
practice had already withstood constitutional challenge because iriteri- 
tidrial discrimination was not established. 

Iri addition to challenges to facially neutral policies with a disparate 
impact bri riiiridrities, some employees have alleged that they have re- 
ceived discririiiriatdfy treatment because of their race or other protected 
characteristic iri vidlation of Title VII: Plaintiffs carry a heavier burden 
bf prbbf iri suHstaritiatirig disparate treatment Jn contrast to disparate 
impact urider Title VII. Iri disparate treatment cases^ plaintiffs rnust 
produce proof bf the eriipldyer's intent to treat individuals differently 
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relative to similarly situated members of another race, whi^ h is simiiar to 
the cbristitiitibrial standard under the equal protection ciaa&e; 

establish a prima facie case of disparate treatment in connection 
with hiring and promotion practices, the plaintiff mast first demonstrate 
membership in a group protected by Title Vii. Then the individual 
must show that he or she applied for and was qaalified to assume the job 
sought and was rejected despite such qualifications: The individual must 
also produce evidence that the position remained open after the rejection 
and that the employer continued to seek applicants with the plaintifTs 
qualifications." Once a prima facie case is established, the employer can 
rebut the inference of discrimination by articulating a ribri- 
discriminatory reason for the action: The burden of persuasion remains 
with jhe plaintiff to prove by a preponderance of evidence that the 
legitimate reasons offered are mere pretexts for discrimiriatibri. 

Goarts have accepted employers' asserted ribridiscrimiriatbry reasons 
^^^Y^^^^^P^^y^^^^ prombtibri tb itiiribrities arid for other 
differential treatment if the individuals have ribt beeri certified or 
'loalified for the positions sbught br if the eriiplbyriierit decisions have 
been based on quality of perfbrmarice br bther cbrisideratibris unrelated 
to race.'' However, rriribrity plairitiffs have prevailed with evidence that 
the avowed nbridiscrimiriatbry reasbri was merely a pretext to mask 
discriminatory iiibtive. Fbr exaniple, a black employee established a 
prima facie case bf discrimiriatibri by cstabHshirig that a school district 
paid him less than his white counterpart For substantially equivalent 
wbrk. The schbol district argued that the pay differential was based on 
ribridiscrimiriatbry reasbris related to differences in performance and job 
respbrijibilities. But the appeals court concluded from the testimony that 
the differeritial was based primarily on racial considerations:'*' 

Clairiis of discririii nation in hiring and promotion have been par- 
ticularly troublesorhe Tor the judiciaFy because of the subjective 
judgments involved. Courts have been reluctant to strip employers of 
their prerogative to base such decisions on personality and other subjec- 
tive factors. Employers are not required to accord preference tb 
riiiriorities if nonminority applicants are considered better or merely 
equally qualified for available positions: The empldyer has discretibri tb 
choose among candidates with similar credentials, provided that the 
decision i^s not grounded in discriminatory motives. Hbwever, the 
judiciary also has recognized that "greater possibilities fbr abuse ... are 
inherent in subjective definitions of emplbyrilerit selectibri arid proriib- 
tion criteria** because of the potential for maskirig racial discririiiriatibri. ' > 
Statistical evidence often plays ari impbrtarit rble iri establishirig a 
prima facie case of racial bias iri cbririectibri with hiririg practices. An in- 
ference of disparate treatrilerit cari be established by evidence of gross 
statistical disparities betweeri ari eriiplbyeFs work force arid the 
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availability pool or by evidence that minority employees have been 
confined primarily to a few schools with predominantly minority pupils. 
In 1982 the Fourth Circuit Coart of Appeals ruled that if such a pattern 
or practice of employment discrimination is estabiished, the burden of 
proof shifts to school authorities to rebut the discriminadon charge.'^ 
Acknowledging that the plaintiff usually retains the burden of proof [n a 
disparate treatment case, the appeals court reasoned that a finding of 
either iriteritiorial discrirr 'tidn or a recent pattern of discrimination in 
a school district waiv j>lacihg the burden of persuasion on the' 
empLloyer to justify chaiichged practic^^ 

Once unlawful discrimihatidn is established in employment prac- 
tices, federal courts have broad discretion in ordering equitable relief; In 
addition to requiring that victims of discrimiriatidri be hired, promoted, 
or reinstated in the next available pbsitibris, courts have awarded back 
pay to the date of the discrirhiriatdry act arid have granted retroactive 
seniority under certain cbhditibris to restbre such eriiplbyees td their 
rightful place. '3 However, bona fide seriibrity systems that are ridt 
negotiated or maintained with discriminatbry intent are ribt vulnerable 
to attack under Title VII, even though they may perpetuate the effects df 
past intentional discrimination.'* _ 

Because legal proceedings in discrimihatibh suits bfteri are quite 
lengthy, some employers charged with discrimination in hiring have at- 
tempted to reduce their potential liability by remedying the alleged 
discriminatory practice before judicially ordered to do so. In 1982 the 
Supreme Court ruled that an employer can limit the accrual of back pay 
liability under Title VII by unconditionally offering the claimant the job 
previously denied without the promise of retroactive seniority. The 
Supreme Cdurt majority concluded that without such an opportunity to 
rieduce back pay liability, employers would have no incentive to end 
discririiirtatidn through voluntary efforts when they have been accused of 
a discrimiriatdry practice. Of course, if the employee ultimately wins a 
favbrable judicial ruling, the court may award full compensation, in- 
cluding retrbactive seniority. 

Affirrhative Actidh and Reverse Discrimination 

The term "affirmative action*' first was used in an Executive Order, 
issued by President Kennedy in i96i, to refer to a duty placed bh 
employers to take steps to remedy past discrimination. There is some 
sentiment that without affirmative action plans, including goals to in- 
crease the representation of women and minorities in the work force, the 
effects of pridr discriminatory practices cannot be eliminated. However, 
affirriiative actibri gdals are often stated in terms of hiring percentage^, 
which have been criticized as causing "reverse discrimination" or 
discririiiriatidri agairist the majority. Although affirmative action pro- 



i'^^"'^ directed toward women, the Handicapped, and certain cate- 
gories of veterans as weil as toward racial and ethnic ihihorities, most of 
the suits challenging such programs have focused on the preferential 
treatment of racial minorities. 

Some courts have upheld the constitutionality of affirmative action 
plans in connection with a finding of de jure segregation. For example, 
in 1982 the First Circuit Court of Appeals upheld an affirmative action 
plan as part of a desegregation order in the Boston school district, and 
the Supreme Court declined to review the case 's Under the plan, 
minorities must maintain 20% of the teaching positions regardless of 
their seniority. The court reasoned that without such a plan, the efforts 
made in remedying intentional discrimination in the school district 
would be eradicated through layoffs necessitated by declining 
enrollments. 

_ In contrast, in May 1983 the Sixth Circuit Court of Appeals reversed 
a federal district court's order that placed race over seniority in recalling 
teachers who had been released for financial reasons. The appeals cbUrt 
held that the districtjrourt erred by imposing a qUdta of minority 
teachers (2(5%) that must be maintained by the Kalamazoo School 
District. Noting that racial hiring quotas per se are hot improper to 
remedy a violation of students' constitutional rights, the court found that 
the school district had made a sustained good faith effort to recruit 
minority teachers to remedy the effects of prior segregation. The court 
conciuded that "the record does not dembristfate that hullificatipn of the 
tenure rights of white teachers is necessary to vindicate the 
students' constitutional rights."'^ 

_ ^ ^"^^^ ^^^^ controversial have been efforts to give ernployment 
preference to minorities in school Jysteiris that are not under court- 
ordered desegregatidn mandates. The judiciary has identified factors 
that should be evaluated injudgirig the constitutionality of voluntary 
affirmative action plans. These include the efficacy of alternative 
remedies, the envisioned duratibh of the plan, the relationship between 
the imposed percentage brmihbrities to be hired and the racial composi- 
tion of the student pbpulatibh»y or the relevant work force, and the 
availability bf waiver prbvisibhs in the event that the quota is not met: 
Affirmative actibri plans that are temporary, do not exclude white 
emplbyees frbrri cohsideratibn for certain positions, and are not designed 
tb maintain a rigid racial balance probably will survive judicial scrutiny, 
with evidence that such temporary preferential treatment is necessary tb 
remedy the effects of past discriminatory practices:^" 

Sex Biscrimination 

Differential treatrrierit bf the sexes has a lengthy history, and only 
within the past few decades has such discrimination been legally 
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challenged. Traditibhally, distinctions based on sex were rationalized by 
an attitude of "rbmaritic paterriaiism." which the Supreme Court 
characterized in 1973 as placing women "not on a pedestal but m a 
cage."^» Until the 1970s, unequal treatment of male and female 
employees was not only prevalent, but also judicJilly sanctioned. 

Daring the past decade courts have recognized that the 14th Amend- 
ment prohibits invidious gdverhmerital discrimiriatidn based on sex as 
well as on other inherent traits. Although gender classifications are not 
considered "suspect" as are those based bri race, the judiciary recently 
has required facially discriminatory sex classificatibris to be substantially 
related to important governmental objectives tb satisfy equal protection 
mandates:-^ However, the mere disparate impact bf a facially neutral 
law on men or women is not sufficient to abridge the equal prbtectidri 
clause without proof of unlawful motive, even if the adverse impact bf 
the statute was foreseeable at the tjme^ it was enacted. -3 

As with claims of racial discrimination, the difficult burden bf 
establishing unconstitutional motive has caused most plaintiffs in sex 
bias suits tb rely on federal statutory guarantees. Specifically, Title VII 
bf the Civil Rights Act of 1964, the Equal Pay Act, and Title IX bf the 
Educatibri Ameridmerits of 1972 have been the bases for most claims.^ A 
range bf emplbymerit concerns has generated statutory sex bias suits, m- 
cluding cbriditibris bf employment, pregnancy-related policies, compen- 
sation practices, retirement benefits programs, and sexual harassment. 

Conditions of Employmcht 

Most allegations of sex bias in educational employment have been in- 
itiated by female plaintiffs cbriteridirig that they have been treated un- 
fairly solely because of their sex in violation of Title VII: In these cases 
plaintiifs often have attempted tb establish a prima facie case of sex 
discrimination by presenting bbth specific arid general statistical data. 
Specific data relates to the individual's qualificatibris for the job (or pro- 
motion) that was denied allegedly for discririiiriatdry reasons. General 
data is presented to establish that a prevalent patterri or practice of sex 
bias exists in the institution. The judiciary has recbgriized that general 
statistical data are particularly helpful in the academic cdritext where 
mariy hiring and promotion decisions ar^ highly subjective. However, 
female plaintiffs have not been able to establish a prima facie case of sex 
discrimiriatidn if the labor market data presented db ribt reflect the 
number bf wdmeri actually qualified for the specific job iri questidri. 
Also, statistical disparity data have been rejected where factors bther 
than' sex, which might account for the employment decision, have riot 
been cbrisidered.^* 
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Educational employers have successfully rebutted a prima facie case 
of sex discrirriiriatipri by showing that positions were fijied by males who 
were better qualified than females who were rejected. In 1981 the 
Supreme Court further declared that employers are not legally obligated 
under Title VII to give preference to a female applicant when choosing 
between a male and female with slmjlar qualifications. ^Isd, employers 
have prevailed by showing that promotion decisions were based bri fac- 
tors unrelated to sex, such as inadequate experience, scholarship, or per- 
formance.'-'*^ 

Plaintiifs have obtained relief for unlawful sex bias, however, if 
school authorities have been unable to articulate a ribridiscrimiriatbry 
reason for theii^ actions; Title VII violations have been found with 
evidence that female appjicants were better qualified for specific jobs but 
''Sl^^^^^ ^^"^^^ maies because of sterebtypic attitudes toward 
^^^_^^P^*^'J"'^^ °^ Courts similarly have awarded equitable 
reHef where job advertisements have included the notation, "prefer 
"'^"C descriptidhs have been specifically drafted to exclude 

qualified women. 2? 

Even if the employer dbes produce a nondiscriminatory reason for 
the employment decision, the erriplbyee still might prove that the non- 
discriminatory reason is merely a pretext. For example, in 1979 the First 
Circuit Court bf Appeals ruled that a female university professor 
established that the legitimate reasons offered for her denial of promo- 
tion were a pretext for sex bias. 2» Evidence indicated that the plaintiff 
had been cbmpared to a "school marm" and in otlier ways judged on her 
sex rather than merit. Moreover, the court found that evidence of a 
general atmosphere bf sex bias in the institution, although not proof per 
se bf disparate treatment, could be considered "along with any other 
evWerice bearing oh motive" in assessing whether the defendant's 
reasbhs were pretexts. 

In addition to Title VlFs prohibition against sex discriminatibri in 
employment, sex bias in federally funded education programs can be 
challenged under T[tje IX of the Education Amendments bf 1972. While 
individuals have a private r^ghj to bring suit for injunctive relief under 
Title IX, the Act does not provide for pefsdrial remedies such as 
reinstatement and back pay: Instead, the sanctibn for a Title IX viola- 
tion is termination of federal funds to the pfbgram where ribricbmpliahce 
is substantiated. 

_ ^" J°"'^ J'^^^ ^"P*"^"^^ Court settled a lO-yeaNbld controversy 
when it ruled six-to-three that Title IX covere employees as well as 
students.25 Acknowledging that the language bf the Act does not express- 
ly include employees, the Cburt majbrity noted that there is no specific 
exclusion to that eflect in the law's list bf exceptions. Also, the majority 
pointed out that Cbrigress did hbt pass a resolution opposing the Title 
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IX employment regulations promulgated by the Former Department of 
Health, Education and Welfare: Furthermore, Congress has rejected 
several' bills that would have amended Title IX specifically to exclude 
employees. Although the Supreme Gour^ endorsed the employment 
regulations, it held tliat Title IX is program specific In that it prohibits 
sex discrimihatibri in educationai programs directly receiving Federal 
aid. 

The Department of Education waited to respond to over 200 com- 
plaints, pending resblutibri bf the Title IX employment jurisdiction 
issue. Yet, there is stiH ambiguity as to the actual reach of the law 
because the Supreme Court did hot define a federally funded educa- 
tional program. Lower courts recently have rendered conflicting opm- 
ions regarding whether "program" shbuld be narrowly or broadly de- 
fined*" Even if the Supreme Cburt ultimately should endorse an expan- 
sive Interpretation of a federally funded program, the prospects for ag- 
grieved employees to gain relief under Title IX are not pafticularly 
promising: The Supreme Court recently declined tb review two deci- 
sions in which the Seventh Circuit Court of Appeals held that proof of 
discriminatory intent is required to establish a Title IX viblatibn and 
that individuals cannot seek damages under the law." Although Title IX 
has sef\'ed as a catalyst for many schools and colleges tb change biased 
pblicies, the law has not yet posed a serious threat bf sarictibris for educa- 
tibrial employers whose practices discriminate oh the basis bf sex. 

Pregnancy-Related Policies 

Law suits alleging discrimination against pregnant employees have 
been initiated under federal and state constitutional and statutory prbvi- 
siohs. Since pregnancy affects only women, disadvantages in employ- 
ment that accrue because of this condition have generated numerous 
charges bf sex bias. Courts have been called on to address the treatmem 
of pregnancy in disability benefits programs, in connection vvitli leaye 
and seniority pblicies, and as a basis for dismissing unwed female 
employees. _ . 

The exclusion of pregnancy-related disabilites from employee dis- 
ability benefits programs elicited twb Supreme Court rulings and stim- 
ulated congressional actibn in the mid-1970s. The Supreme Court ruled 
that the differential treatment bf pregnancy in disability benefits 
packages does not constitute sex discrimiriatidn and thus satisfies both 
the U:S: Constitution and Title VII. '^^ The Court held that the classifica- 
tion involved is based on pregnancy, nbt bri sex, noting that nonpreg- 
nant employees contain both men and women. Hbwever, in 1978 Con- 
gress reacted to the Supreme Court's iriterpretatibn bf Title VII by 
amending the law specifically to prohibit emf)lbyers front excluding 
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pregriaricy benefits in cbmpreherisive m?dical and disability insurance 
plans. ** As of 29 April 1979, all employers with disability programs were 
required to be in cbmpliarice with this provision. 

Maternity leave prbyisiohs also have bev*n the source of considerable 
controversy. In 1974 the Supreme Court ruled that a school board 
policy, requiring teachers to take maternity leave at the beginning of the 
fifth month of pregnancy and prohibiting them from returning to work 
until one year after the birth of the child, created an irrebuttable 
presumption that teaching incompetency accompanies pregnancy and 
childbirth. The denial of an opportunity for individual teachers to 
refute such a presumption was found to abridge the due process clause of 
the 14th Amendment. More recendy, the Fifth Circuit Court of Appeals 
ruled that a school board's maternity leave provisions violated Title VII 
by vesting discretion in the superintendent to deternune when a teacher 
could return to work from maternity leave, while employees themselves 
determined when to return to work from sick leave. The board defend- 
ed its policy as a business necessity, but the court ruled that there were 
less discriminatory alternatives to attain the district's fiscal objectives. 

However, the Ninth Circuit Court of Appeals upheld a maridatbry 
pregnancy leave policy, requiring pregnant employees to gc bri leave rib 
later than the beginning of the ninth mbrith, as a legitiriiate busiriess 
necessity Under Title VII. Recbgriizirig the impaired physic:al cbridi- 
tion arid abilities of teachers duririg the rijrith mbrith bf pregriaricy arid 
the need to plan for teachers' abserices, the cburt cbricludcd that man- 
datory leave was necessary tb attairi admiriistrative arid educational ob- 
jectives of the district. The cburt alsb rejected a 14th Amendmerit attack 
bri the pblicy, reasbriirig that the prbvisibri did riot inipair the equal pro- 
tectiori clause arid was ribt irratibrial br arbitrary iri contrast to the fifth- 
rhbnth rule invalidated previously by the Supreme Court. But the ap- 
pellate cburt fpiirid that the school district's policy denying the use of ac- 
cumulated sick leave tb pregnant teachers created a prima facie case of 
discririiiriatibn. This portion of the ruling was remanded for additional 
prbceedirigs to ascertain if the school district could demonstrate a 
business necessity for denying such use of sick leave: Other courts 
similarly have ruled that differential treatment of pregnancy within sick 
leave provisions violates Title Vil unless justified as a business 
necessity. ^7 

In addition to the use of sick leave for pregnancy-related absences, 
employees often take unpaid leave if additional time off is needed to 
recuperate from childbirth or to care for the new infant. The Supreme 
Court has recognized that the denial of accumulated seniority upon 
return from such maternity leave violates Title VII. « The judiciary also 
has held that school boards cannot exclude pregriaricy leave while iri- 
cluding other leaves in computing a teachePs probationary period 




toward the award of tenure arid cariribt otherwise discriminate against 
employees because of their prior pregharicies iri the calculation of 
seniority.*^ 

In some situations a teacher's pregriarit status has beeri the basis for 
dismissal or nonrenewal. In 1979 the Fourth Circuit Court of Appeals 
found a Title VII violation where a school district had ari uriwritteri 
policy that it would not renew the contract of any teacher who could riot 
commit to a full-year's service, and this policy had beeri applied brily to 
pregnant teachers.*^ Reversing the court below, the appellate court cbri- 
cioded that the pregnant plaintiff, whose contract had not been renewed^ 
established a prima facie case of sex discrimination because of the 
disparate impact of the board's action on women. The court remanded 
the case for additional proceeding^ to ascertain whether the board could 
Justify its practice as a business necessity. 

Female employees have also relied on Title Vll as well as their con- 
stitutional rights to privacy and equal protection of the laws in challenge 
irig dismissals which have been based on their anwed parenthood. In 
1976 the Suprerne Court declined to review a case in which the Fifth Cir- 
cuit Court of Appeals held that a school boarrfs rule prohibiting the hir- 
irig bf parents of illegitimate children discriminated against women in 
viblatiori bf the eqiial protection clause.^' The appeals court rejected the 
schbbl district's cbriteritibri that the policy was rationally related to a 
legitiriiate gbverririierital iriterest. The court did riOt find that unwed 
parerithbbd per se cbristitutes irrirtibrality of that the employment of 
unwed parents in a schbbl settirig contributes tb the problem of pregnan- 
cies arriohg high schbbl girls._ 

In 1982 the Fifth Circuit Cburt of Appeals ruled that if pregnancy out 
of wedlock is a substantial br riibtivatirig reasbh fbr a public school 
teachePs dismissal, the 14th Arrieridriieht equal protection clause is 
violated. « The federal district cburt had upheld a teacher's disniissal, 
reasoning that Irnmorality based on the teacher's pregharit unwed status 
was only one of the grounds for the discharge. Because the dismissal was 
based in part on insubordination for the teacher's failure tb adhere tb 
board policy in notifying the superintendent of her pregnancy, the 
district court concluded that there was a legitimate nbridiscrimiriatbry 
reason that justified the discharge; Rejecting this conclusion, the ap- 
pellate court recognized that a teachePs right to become pregnant out of 
wedlock is constitutionally protected and that the teacher carried her in- 
itial burden of substantiating that her unwed status was a motivating 
factor iri the dismissal. The appeals court rennanded the case for the 
district cdiift to determine whether the school iDoard could substantiate 
by a prepbridefance of evidence that the teacher would have been 
discharged iri the abserice of her unwed pregnancy. 
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Compensation 



A source of conisiderable legal activity has been the discrepancy be- 
tween mean wages for rnale arid ferilale workers. The Equal Pay Act of 
1963 (EPA) requires equal pay for males arid females for substantially 
eqUivalerit work. Urider EPA, eriiplqyers are allowed to differeritiate iri 
cdriiperisatidri based dri 1) seriibhty, 2) merit, 3)j)rbdUctivity, or 4) any 
other factor riot related to sex. Successful jplairitifTs can be awarded back 
pay arid ari additidrial^^Ual amburit in liquidated darnages for willful 
discririiiriatiori. Most EPA cases have riot involved school employees 
because the comperisatiori of teachers and other school persoririel is 
usually governed by salary schedules. However, some pay differentials 
among male arid feriiale public school employees have been challenged 
under this Act. For exariiple, courts have relied on EPA iri striking dbwri 
a •*head of household" suppleriierit for only male teachers and lower com- 
pensation for female coaches who perform substantially equivalent 
duties as male coaches.^* 

To rebut a prima facie case of discrimination under EPA, an employ- 
er must do more than articulate a legitimate, nondiscriminatory reason 
for the action; evidence must be produced to substantiate that one of the 
four prescribed exceptions applies to the wage differential: In order to 
establish willfat discrimination under the Act, a plaintiff need not prove 
that the employer had an evil purpose in mind: A discriminatory act is 
considered wiliful if the employer acted in bad faith or did not have 
reasonable grounds to believe that the salary differentials were In com- 
pliance with EPA.** 

Despite the Equal Pay Act arid cdrilparable state statutdry prbtec- 
tidris, the gap has widened iri recent years betweeri riieri arid wdriieri as tb 
their meari salaries. Iri 1955 wbrkirig wbitieh tbdk hdnie 64 cerits for 
every dollar carried by their male cburiterparts, but by 1980 female 
workers earned drily 59 cerits fbr every rriale dbllar.*^ This iricreasirig 
discreparicy is alleged tb be caused by the facj that eriiplbyrrierit is 
predbrriiriaritly sex-segregated arid "wbriieri's jobs" coritiriue to be lower 
in status and pay thari comparable jobs populated primarily by rriales. 
Thus wbriieri receritly have relied on Title VII in allegirig sex discrim- 
iriatibri because jobs of coriiparable worth iri terms of skills, trairiirig, 
responsibility, arid effort are not compensated equally. 

The application of Title VII to sex-based discririiination in compen- 
sation has been controversial. When Congress added **sex'' to the list of 
characteristics covered by Title VII, this action was accompanied by an 
amendment (the Bennett Amendment) stipulating that employers could 
differentiate in compensation under Title VII if the differential was 
authorized by the Equal Pay Act: Prior to 1981, some courts had rea- 
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sbhed that Title VII prohibits sex discrimination in compensation only 
ihvblvirig unequal pay for substantially equivalent work, while other 
courts had ihteipreted the Bennett Amendment as incorporating EPA's 
affirmative defenses iiitd Title VII, but not the equal work standard.*^ 
Accordihg to the latter position. Title VIFs prbtectibn against sex-based 
discrimihatibh in employment cbmpehsatibh is brbader than the Eqiial 
Pay Act, 

In 1981 the U.S. Supreme Court addressed the issue in Guhlher v. 
County of Washtngtoh. Ih this five-to-four decision^ the Cburt established 
the precedent that Title VIFs prbhibitibh against sex bias ih compensa- 
tion Is not confined by the Equal Pay Act. The Court majority cau- 
tioned, however, that it was not substituting a "comparable" work stan^ 
dard for an "equal" work standard. It was simply extending Title VII 
coverage to claims beyond unequal pay for substantially equivalent 
wprk. The Court rejected the restrictive view of Title VII coverage 
because "a woman who is discriminatorily undeqsaid could obtain no 
relief — no matter how egregious the discrimination might be — unless 
her employer also employed a man in an equal job in the same establish- 
ment, at a higher rate of pay."*? The Court noted that an employePs 
failure to adjust compensation based on the findings of its own job 
evaluation study can be used to substantiate a Title VH violation. 

The concept of comparable worth, which has been called the women's 
issue of the Eighties, does not seem likely to receive judicial endorsement 
in the near future, given the massive economic implications. The Equal 
Employment Opportunity Cbrnmission (EEOC j announced in October 
1982 that it does not plan to take action on the 226 claims involving com- 
parable wbrth currently before it because the agency's authority in this 
area^is unclear. Hbwever, the Supreme Court's expansive interpretation 
bf Title VIFs prbtectibn against sex bias in cbmpensatidn is likely to 
cause erhplbyers tb give greater attehtibii to their justification for cdm- 
pehsatibh difierehtials among jbbs requiring comparable training, 
responsibility, skills, and efifort. 

Retiremeht Benefits 

Differential treatment of men and women in retirement benefits pro- 
grarns has created extensive debate. Unlike stereotypic assumptions on 
which many discriminatory employment policies have been based in the 
past, the generalization is true that women as a class have a longer life 
expectancy than men. Because of this fact, employee often have re- 
quired wbmeh tb pay mbre into a retirement program in order to receive 
the sarhe benefits br have required equal contributions and provided 
lower benefits tb retired wbmeri. 

Ih a significant 1978 decisibh. City ofLos Angetes Department of Water v. 
Mahhari, the Suprerhe Cburt struck dbwri an employer's plan In which 
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women made a larger contributidn than men to receive comparable ben- 
efits apon retireraent.« The Court rejected the cbriterition that in- 
dividuals were classified by longevity rather than sex, rioting that gender 
was the only factor considered in predictirig life expectaricy. The Court 
found that to treat each individual female, who may or may not fit the 
generalization, as a class member for retlremerit benefits constituted sex 
discriminatidri in violation of Title VII. The Court, however, specifical- 
ly limited its ruling to employer-operated pension plans requiring un- 
equal cdritributibris. 

However, Afah^rt left uriresolved the legality of pension plans that 
require equal jcbritributibris but award unequal benefits for retired men 
arid womeri. Ori 6 July 1983 the U.S. Supreme Court settled the issue 
by irivalidatirig ari Arizona retirement program that used sex-segregated 
actuarial tables in a deferred compensation pian.« in Arisom Governing 
Commiitee \, Noms the Court majority agreed with the Ninth Circuit 
Cburt oT Appeals that the plan violated Title Vii because on retirement 
feriiale employees receive lower monthly annuity payments than male 
employees contributing the same amount. Rejecting the argument that 
relief was barred because Title Vii cannot be used to regulate the insur- 
ance busihess,^ the appeals court emphasized that it was not enjoining an 
insurancej:ompanj^ from using sex-segregated annuity tables. Rather, it 
wa^ barring an employer from contracting with an insurer to offer a 
fringe benefit which treats individuals dilTereritly because of their sex. 
The^ Supreme Court affirmed the lower court's order enjoining the state 
^^'".^PP^yi^S sex-segregated tables to future cbritributibris iri calcu- 
lating benefits; However, the Court held that the ban is ribt retroactive; 
contributions made prior to the ruling may be subjected to the sex- 
segregated tables. 

Given the A^onif ruling, the Teachers Iri su^ahce Jnd Annuity 
Association and the College Retireriierit Equities Fund (TIAA-CREF) 
announced plans to convert tb unisex tables iri calculating retirement 
benefits on future cbritributibris tb the furid.^o While wbriieri's advocacy 
groups are encouraged by recerit develbpriierits, there is some disap- 
pointment that wbmeri riearirig retireriierit will reap little benefit from 
the Nofris ruling. Sirice brily jarbspectiye relief was ordered, it may be 
rnore than forty years before the differential treatment of male and 
female eriijDlbyees iri perisiori prograriis is totally eliminated. 

Sexiial Harassment 

Charges of sexual harassment have presented particular probleriis for 
the judiciary; The term sexual harassment is gerierally used to refer to 
**repcated and anwelcomed advances, derbgatbry stateriierits based bri 
. . ; sex, or sexually demeaning gestures br acts.*'3J While sexual harass- 
ment is not a recent pheribmeribri, case law iri this area is iri its infant 
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stage. Most of the litigation has been brought under Title VlFs anti-sex 
discrimination provisions. 

Initially, courts concluded that claims of sexual harassment were 
beyond the purview of Title Vll. However, in the mid-! 970s courts 
began interpreting Title VII as providing a remedy to victims of sexual 
harassment that results in adverse employment consequences such ^s 
termination, demotion, or denial of other benefits. Back pay and accom- 
panying empldymerit benefits have been awarded in several instances 
where employers have not successfully rebutted charges that an em- 
ployee has been terminated or otherwise discriminated against because 
of rejectibri of sexual advances. Employers also have been found in viola- 
tion of Title VII if they have failed to investigate employee's complaints 
of sexual harassment by supervisors, even if the supervisor's acts have 
violated corripahy policy. 52 

In a sigriificarit 1981 case, the Washington, D.C., Circuit Court of 
Appeals ruled that sexual harassment per se violates Title VII; an 
ernplbyee heed hot prove jhat the harassment resulted in penalty or loss 
of tangible job benefits." The appellate court found that improper sexual 
behavior toward female emp?loyees was a standard operating procedure 
in the plaintifPs office and that her complaints of harassment were hot 
taken seriously. The court reasoned that proof ihat the_ harassing 
behavior had occurred was sufficient to establish a Title VII violation. 
This case suggests that the judiciary may become more willing to con- 
sider intangible as well as tangible losses in reviewing charges of sexual 
harassment; 

in 1980 the EEOG issued guidelines stipulating that sexual harass- 
ment violates Title Vii if it is an explicit or implicit term or condition of 
employment, is used as a basis for employment decisions, or has the 
"effect of unreasonably interfering with an individual's work perform- 
ance or creating an intimidating, hostile, or offensive woricing environ- 
ment.''54 Thus tht; guidelines also indicate that the effect of sexual 
harassment on working conditions as well as on an employee's status can 
be considered in Title VII cases. Under the guidelines, employers are 
responsible for sexual harassment of employees by supervisors, Irot^not 
for acts among cd-wdrkers unless the employer knew or "should have 
known" of the harassing behavior and failed to take "immediate and ap- 
propriate corrective action.** Hundreds of sexual harassment charges 
have been filed with EEOC since the guidelines were adopted, and it 
seertis likely that the number of Title VII lawsuits involving this issue 
will escalate during the cbmirig decade. 

National Origin Discrimination 

Similar to claims of racial bias, allegations of discrimination based oh 
national origin most often have been initiated under the equal protection 
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clause of the 14th Ameridnierit or Title VII. Facially discriminatory 
policies generally have riot been at issue. Instead, plaintiffs usually have 
challeriged their alleged disparate treatriierit based on national origin, 
arid thus have carried the burderi of proving discriminatory intent, in an 
illustrative case, the Ninth Circuit Court of Appeals ruled that even if a 
Mexicari-Americari curriculum supervisor had been able to establish an 
irifererice of discrimination, the school board's evidence that the super- 
visor was riot able to work well with other employees was sufficient to 
satisfy its burden of articulating a legitimate nondiscriminatory reason 
for ridrireriewal of her contract." A Michigan federal district court 
siriiilarly found that there must be evidence of intentional discriminatory 
acts to establish a pr^ma facie case of disparate treatment under Title 
VII; the lack of personnel policies and an affirmative action plan pertairi- 
ing to the hiring of national origin minorities would not suffice. 56 

Although most suits involving national origin discrimination have in- 
volved allegations of disparate treatment, the disparate impact criteria 
have been applied in some cases. For example, the Tenth Circuit Court 
°^^PP^^^ ^^"^"^.^^^ ^ prima facie case of national origin discrimiria- 
tion was estaWished by evidence that the employer had never promoted 
^_?P^i^'^^"^'"^"^4" C'nploysc coupled with fhe vague arid subjective 
promotion criteria losed." The employer did not rebut the pririia facie 
casejvith adequate proof of a business necessity for the discririiiriatbry 
promotion practices. However, the court did riot firid that the eriiplbyer 
deliberately rendered the employee's wbrkirig cbriditibris sb iritblerable 
as to force the claimant to quit his job (cbristructive discharge). The 
plaintiff was thus entitled drily to the differerice betweeri actual pay arid 
the amount he would have riiade if selected as a foreriiari duririg the two- 
year period before he quit. 

While courts have strictly jriterpreted the procedural requirements 
for filirig a Title VII clairii, urider certain circumstances a plaintiff might 
be erititled tb ari exterisibri of the time limitation for filing a suit. Such an 
exterisibri was considered appropriate where a foreign-born plaintiff was 
riot aware of the potential discrimination accompanying his discharge 
until several months later when his "abolished*' position was again 
filled.58 However, a plaintiff cannot bring a federal discrimination suit 
regarding an issue that has already been litigated by the state judiciary. 
In 1982 the Supreme Court ruled that since a state court had found a 
claim of national origin discrimination meritless under state law, the 
plaintiff was barred from litigating the same issue under Title VII. ^9 

Related to allegatidns of discririiiriatibri based bri riatibrial brigiri are 
challenges to citizenship requireriierits. Iri 1978 the Supreriie Court re- 
jected a cdnstitutibrial challerige tb a New York education law deriyirig 
teacher certificatibri tb iridividuals whb are eligible for citizeriship but 
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rcruse to apply for naturalization. Recognizing that classifications based 
dri citizenship status (unlike those based isoiely on national origin) are 
riot suspect, the Court applied the rational basis equal protection test: It 
concluded that the state's interest in attaining its educational goals was 
rationally related to the citizenship requireriierit for teacher certification; 
individuals who do riot wish to apply for U.S. citizeriship cannot ade- 
quately convey appropriate citizeriship values to studerits. The Court 
declared that certain furictibris are "so bdurid up with the bperatibri bfthe 
State as a gdyerrinierital entity as tb perriiit the exclusibri frbrii thbse 
functions of all persons whb have ribt becbrrie part bfthe prbcess bf self- 
gbverririient."^' However, the Cburt has invalidated a law stipulatirig 
that only U.S. citizens can be hired in any cbnipetitive classified civil 
service positions. 

Religious Discriihihatibh 

individaais enjoy explicit constitutional protection against govern- 
mental interference with their religious freedom. The First Amendment 
to the U.S. Constitution prohibits iSongress from enacting a law respeci- 
ing the istabiishmmt of religion or interfering with the free exercise of 
religious beliefs. These provisions have been made applicabie to state ac- 
tion through the 14th Amendment (see chapter 3). 

The Supreme Court has recognized on numerous occasions that 
while the freedom to believe is absolute, the freedom to act on those 
beliefs is subject to reasonable governmental regulations. Accordingly, 
public educatbrs cannot assert a free exercise right to conduct devotional 
activities iri public schools or to proselytize students; the establishment 
clause prohibits such activities. Similarly, the free exercise clause does 
ribt erititle teachers tb disregard a portion of the state-prescribed cur- 
riculurii that cbriflicts with their religibus views. ^2 

Although schbbl persbririel cariribt use the public school classroom as 
a forum tb spread their faith, neither riiust they reliriqiiish their religious 
beliefs as a condition of eriiplbyrrierit. Prerequisites tb public empldy- 
riierit that entail a prbfessibri of religibus faith abridge the First Amerid- 
riierit. Also, teachers have a free exercise right tb abstairi from certain 
schbbl observances arid activities that cbriflict with their religibus beliefs 
as long as such abstention dbes ribt impede the iristriictibrial prbgrarri or 
the efficient bperatibri bf the schbbl. Fbr exariiple, teachers have a First 
Amendment right to refrain from salutirig the Ariiericari flag arid pledg- 
ing their allegiance, even though they cariribt deriy studerits the bppbr- 
tunity to engage in these observances. 

Employees are also protected from religious djscririiiriatiori urider Ti- 
tle VII. In the 1972 amendments to Title VII, Congress stipulated that 
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the protection against religious discfimiriatibri includes **all aspects of 
religious observance and practice, as well as belief, unless ah employer 
demonstrates that he is unable to reasbriably accbmmbdate ah 
employee s or prospective empjbyee's religibus bbservahce or practice 
without undue hardship bri the cbhduct bf the employees business."'^* 
The EEOC has prbmulgated guidelihes with suggested religibus accom- 
mddatibris such as accepting vbluhtary subsntut« and work-shift ex- 
changes, using flexible schedulihg, ahcl chahgihg job assignments. 

Many cbhtrbversies have arisen over the degree of religious accom- 
mbdatibhs in wbrk schedules required under Title VII. Although em- 
plbyers are hbt required to make costly accommodations, in several 
cases educatibhal employees have proven that requests for religious 
absences would hbt place undue burdens on the public school: For ex- 
ample, in 1981 the Fourth Circuit Court of Appeals affirmed a federal 
district court's conclusion that the discharge of a teacher's aide for 
absences to observe the seven-day convocation of the Worldwide Church 
bf Gbd violated Title Vll.**"* However, the appellate court disagreed with 
the district court's holding that the aide Was entitled drily to back pay 
from the time of her discharge to the end bf her brie-year cbritract. 
Reasojiing ^hat Title Vii creates a substantive fight tb ribri- 
discriminatory treatment, the appeals court held that the plairitiff was 
entitled to back pay (mitigated by interim earnings) frbrii the tiriie bf the 
discharge until a valid offer of reinstatement was riiade. The case was 
remanded with instructions for the district cbuft tb prbvide the schbbl 
board the opportunity to demonstrate that the aide did ribt make rea- 
sonable efforts to obtain suitable emplbyriierit tb riiitigate damages. 

in 1980 a New Jersey federal district cburt also cbricluded that 
religious absences were a "substaritial riibtivatirig factor" in the dismissal 
of a teacher in violation of Title Vll.^ Firidirig that the absences created 
no hardship for the schbbl br studerits, the cburt brdered the teacher's 
reinstatement with back pay. But the cburxdehied the teacher's request 
for cbmpensatbry arid puriitive damages. The cburt was hbt persuaded 
that the teacher suffered mental ahd embtibhal distress br that the 
supeririteriderit arid board acted with a malicibus ahd wanton disregard 
for his cbristitutibrial rights. 

Iri additibri tb federal requiremehts, most states also have constitu- 
tibrial bf statutory prbyisibhs prbtectihg individuals from religious 
discririiihatibh. Ihterpretihg such a provision, the California Supreme 
Court brdered feihstatemeht of a teacher who had been terminated for 
lihauthbrized absences for religious reasons.'i^ The court held that the 
teacher was eh titled tb unpaid leave for religious observances since no 
evidehce was presented that the teachePs absences had a detrimental 
effect bh the educational program. However, a Colorado appeals court 
upheld the dismissal of a tenured teacher for similar unauthorized 



reiigioas absences, reasoning that his teaching da ties had been ne- 
giected.^ The court raled that the termination was justified and did not 
violate Colorado's antidiscrimination law because testimony Indicated 
that the teacher's four unauthorized absences had interfered with the 
academic pfdgfess of his students and disrupted the management cf the 
school. 

While public school boards generally attempt to accommodate rea- 
sonable absences for religibiis reasons, paid leave need riot be provided 
for this purpose. Indeed, paid leave tied specifically to religious obser- 
vances implicates the establishriierit clause. For exariiple, iri a New 
Jersey case, teachers were allowed to use personal leave days for 
religious as Well as other purposes, but the teachers association sbiight 
specific paid leave for religious observances. The state supreme court 
ruled that the establishment clause prohibits the school board from 
granting such religious leave, and therefore hegbtiatiohs oyer this item 
would be unconstitutional. The court reasoned that if specific leave were 
designated for religious reasons, the hbhreligibus emplbyee cbuld never 
enjoy the proposed benefit. 

From litigation to date it appears that school authorities are expected 
to make reasonable accommodadons to enable employees to practice 
their faith as long as the accommodations do not create substantial hard- 
ships for the school, significantly impede students' academic progress, or 
serve to advance religion. However, courts have recognized that the 
establishment clause precludes school boards from conferring special 
benefits on employees for religious reasons such as paid leave avaijable 
only for sectarian observances. Also, a minimal impairment of em- 
ployee's free exercise rights may be required in public school settings to 
protect vulnerable children from religious inculcation. 

Discrimination Based on Handicaps 

Individuais are protected from discrimination based on handicapping 
CO rid it ions by the equal protection clause and various federal and state 
civil rights laws. The most extensive legal protections against employ- 
merit discririiiriatidri In this regard are contained in Section 504 of the 
Rehabilitatibri Act of 1973; thus, most recent litigation involving claims 
of eriiplbyriierit bias agairist the handicapped have been initiated under 
this law. Sectibri 504 provides iri part that "rid otherwise qualified handi- 
capped iridividual . . . shall, sblely by reasdri df his handicap, be ex- 
cluded from participatibri iri, be deriied the be.lefits df, dr be subjected to 
discrirriiriatibri under ariy prograrii br activity receivirig Federal firiaricial 
assiitance.**^*^ _ _ 

The U.S. Supreme Court delivered its first bpiriibri iriterpretirig Sec- 



tion 504 in 1979. In this case a licensed practical nurse brought suit after 
she was denied admission to a college program to train registered nurses. 
Her application was rejected because of her serious hearing deficiency, 
which the college asserted would prohibit her from participating in all 
aspects of the program and would pose a danger to her future work with 
patients. The Supreme Cbuir concluded that Section 504 does not com- 
pel ah iristitutibri to ignore the disabilities of an individual or substantial- 
ly to modify its p^'bgram to enable a handicapped person to participate: 
Instead, Section 504 prohibits institutions from barring an otherwise 
qualified handicapped person "who is able to meet afl of a program's re- 
quirements in spite bf his handicap."?! 

In emplbyment cases, courts have reiterated that Section 504 re- 
quires reasonable accommodations only for handicapped pereons who 
are otherwise qualified. For example, a blind Caiifomia teacher was un- 
successful in challenging the school board's failure to appoint him to an 
administrative position because the board produced evidence that the 
plaintiff did not possess the requisite administrative skills or leadership 
experience for an administrative job.72 The court rejected both equal 
protection and Section 504 claims, finding that the individual was riot 
otherwise qualified for an administrative position and that there was a 
rational basis for the board's decision. The court also rejected the asser- 
tion that the board's action violated due process guarantees by creating 
an irrebuttable presumption that blind persbris were uriqualified tb serve 
as administrators; the board did ribl impose a blariket bah bri hiring 
^^'"^ employees in leadership roles. Mbrebver, the cburt reasbned that it 
was permissible for the cdmmittee to iriquire as to hbw the teacher would 
cope with his blindness in fulfillirig administrative job respbnsibilities. 

However, handicapped iridividuals have successfully challenged em- 
ployment decisions with eviderice that they are qualified for the job and 
have been discrimiriated against sblely because of their handicaps. For 
example, the Third Circuit Cburt bf Appeals held that a blind teacher 
was entitled tb back pay arid retrbactive seniority from the time she 
would have beeri hired^ abserit the school district's unlawful policy bar- 
ririg disabled persbris frbrii taking ah examination that was a prereq- 
uisite to eriiploymerit,73 Sirice the suit was Initiated before the effective 
date bf Sectibri 504, it was resolved oh federal constitutional grounds. 
The appeals cburt cbricluded that the school district had violated due 
prbcess guararitees by creating an Irrebuttable presumption that blind- 
riess per se was eviderice of Incompetence. But the court denied the 
teacher's request for tenure to be granted, reasoning that the award of 
teriure should be based on the school distric?s assessment of the teacher's 
pcrfprrriarice. More recently, a federal district court ruled that a school 
district's pre-employment inquiries about an applicant's prior mental 
problems were Impermissible under Section 504 because the questions 
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were not related to his present fitness for the position of teachePs aide." 

Courts will review employment decisions carefully to ensure that 
handicapped persons are not discriminated against solely because of 
their disabilities. A handicapped person is considered qualified if capable 
of performing the Job with reasonable accommodations that do not pre- 
sent an undue business hardship. In evaluating the hardship Jmposed, 
cburtii consider the extent of the necessary accommodation and its ex- 
pense. Employers are riot required to make substantial adjustments in 
working cbriditibris to accdriirilddate handicapped individuals or to hire 
disabled persons who are riot qualified for the jdb.^-» 

Age Discrimination 

Age is distinct arnong attributes discussed in this chapter in that all 
iridividunl^ u e subject to the aging process. Because of medical progress 
iri p: , lig life coupled with the post-World War li decline in birth^ 
rates, the riieari age of the American population has steadily cUmbed in 
recent years. This pheridriieridri has been accompanied by increasing 
public cbricerri for the jardbleriis assdciated with aging and by legislative 
enactments prbhibitirig age-based discriminatidri. Similar to allegations 
of race and sex bias, claims bf eriiplbyriierit discrimiriatldri on the basis of 
age have been initiated under both the equal prdtectidri clause and 
federal and state statutory prbtectibris. 

While the U.S. Supreme Court has ribt addressed ari age discrimiria- 
tion suit involving public school persbririel, it has reviewed a constitu- 
tional challenge to a Massachusetts law requiririg the retiremerit df 
uniformed police officers at age 50. Noting that age is ridt a suspect 
class and public emplbyriieht is ribt a furidamehtal right, the Cdurt 
reasoned that the retirement policy need bhiy be ratibrially related to a 
legitimate state objective to satisfy equal prbtectibh mandates. The 
Court found that the retirement of police bfficers at ari early age has a ra- 
tional relationship to the objective of protcctirig the public by erisuririg a 
physically competent police force. _ 

In the school context, the Second Circuit Court of Appeals upheld a 
Nev^ York sL^tate mandating teacher retirement at age 70 as havirig a 
rationii! basis:" The court noted that teachers are under physical 
demands and farther reasoned that the retirement statute advances the 
iegltlniate objectives of 1) allowing younger individuals and niinbrities 
td be hired, 2) bringing fresh fdeas into the classrooms, and 3) 
facilitatlrig the administration of pension plans by predictable retirement 
dates. Also, the Third Circuit Court of Appeals found that a teachePs 
14th Ariieridmerit rights were not violated by requiring her to retire at 
a^e 65 because all persons similarly situated were treated the same under 
the law.^fi 
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However, the Seventh Gircuit Goart of Appeals departed frdm the 
prevailing view in using the equal protection clause to strike down a 
school board's policy mandating retirement for public school teachers at 
age 65." The court concluded that the mandatory retirement prbvisibri 
was not rationally related to the objective of eliminating unfit teachers. 
According to the court, competence should be judged bri an individual 
basis, and a teacher's fitness to teach should riot be assessed solely bri 
age. 

Although iegislative enactments that classify iridividuals bn the basis 
of age can satisfy equal prbtectidri guararitees if ratibhaJly related to a 
legitimate governmental objective, iri recent years plairitifTs have not had 
to rely on cdnstitUtidrial prqtectibhs iri challerigirig age-based employ- 
ment discrimiriatidri. Iri 1967 Congress enacted the Age Discrimination 
in Empldymerit Act (ADEAJ, which prbhibits employers, empioyment 
agencies, arid labor uriibris frorii discrirriiriatirig against employees on 
the basis df age iri hiririg, prbriibtion, and compensation. The Act was 
iriterided to eliriiiriate arbitrary, irrational age barriers to empioyment so 
that emplbyriierit bppbrtunities can be based on merit and ability. The 
protected category bf employees includes persons age 40 to 7G. The up- 
per limit was extended from 65 to 70 in an amendment to ADEA in 
1978, but there is rib upper liriiitatibn for federal employees '"* Remedies 
for violatibris bf ADEA include 1) injunctive relief, 2) offer of employ- 
merit or reiristatement, 3) back pay, and 4) liquidated damages where it 
is established that age discrimination was unlawfully motivated. Suc- 
cessful plairitifTs can also be awarded attorneys' fees; 

Age classifications can be justified under ADEA if age Is a bdria fide 
occupational qualification (BF0Q) necessary to the normal dperatidri df 
a particular busmess:^An age-related BFOQ. permits an employer td ad- 
riiit that he has discriminated on the basis of age, but td avdid ariy jjerial- 
^y^"!' Schools boards have successfully substantiated an age BFOQ for 
certain roles such as bus drivers. Because establishment df a BFOQis ari 
affirmative defense (in contrast to rebuttal df a prima facie case), the 
burden is on the employer to produce appropriate eviderice. 

The substantive provisions df ADEA are alrilds ideritical tb those bf 
Title Vii of the Civil Rights Act df 1964, arid the judicial criteria 
developed in Title VII cases are dfteri applied to evaluate age- 
discrimination charges Urider ADEA. Most courts^ including several 
federal appellate courts, have required a shbwirig bf discriniiriatory iri- 
tent in ADEA cases, thus addptihg the disparate treatment standard of 
review. Empldyers have been able to rebut a prima facie case of dis- 
parate treatmerit based dri age by articulatirig ribridiscri minatory reasons 
for dismissals, sUch as excessive tardiriess, pbbr perforriiarice, or inabili- 
ty td relate td a supervisdr.^z 

However, iri 1980 the Secbrid CircuLt Court of Appeals ruled that 
plaintiffs cdUld establish a viblatibri bf ADEA, regardless of motive, by 
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establishing that employmerit practices have a disparate Impact on older 
eniplbyees.83 In this case the defendant school board adopted a cost- 
cutting policy of preferentially hiring teachers with fewer than five years 
of experience. Evidence substantiated that over 92% of the state's 
teachers over 40 years of age had at least five years of experience, 
whereas only 62% of teachers under W had this much experience. The 
court concluded that the policy with a disparate impact oh teachers over 
40 had to be justified as a job necessity to satisfy ADEA. A Missburi 
federal district court applied similar logic in evaluating a prima facie 
case of age discrimination m connection with a university's policy reserv- 
ing a certain portion of faculty slots for ribritenured prbicssbrs.»* The 
court rejected the economic rationale offered in defense bf this practice 
as an insufficient business necessity to justify the adverse impact of the 
policy on older professors. 

The U.S. Department of tabor and several courts have interpreted 
ADEA as prohibiting age discrimination among employees wiihin the 
protected age group. In other words, an employer cannot discriminate 
against employees who are 60 years old by preferring those who are 45. 
For example, the First Circuit Court of Appeals ruled that an employee 
need riot show that he was replaced by a younger person outside the pro- 
tected age group to establish a prima facie case of discrimination under 
ADEA.85 

The award bf specified darilages has been ordered where willful em- 
ployment discririiiriatibri based dri age has been proven. Conflicting 
bpihibns have beeri reridered regarding whether employers can assert a 
good faith defense to avbid liquidated damages.«6 Courts also have 
differed as tb whether victiriis of willful viblatibris of ADEA are entitled 
to compensatbry damages iri additibri tb bther types of relief. While 
several federal district courts Have allowed such damages to be assessed 
against employers, twb federal circuit cburts bf appeal have disallowed 
damages for pain, suffering, and eriibtibrial distress.s^Cbiirts iri general 
have not allowed punitive darhages, reasbriirig that Cbrigress preferred 
liquidated damages in lieu bf a punitive award. 

Several states have enacted antidiscrimiriatibri statutes that prbvide 
greater protections to employees than afforded by ADEA. Fbr exariiple, 
the Montana Human Rights Act has been interpreted as prohibitirig 
employment decisions based on age unless age is directly related tbjob 
performance.88 This Act was held to prevail bver a schbbl board's rriari- 
datory retirement policy in the absence of evidence that thejDblicy was 
necessitated by the nature of the job, The Nevada Supreme Cburt sirhi- 
larly ruled that a state university could not make hiring and retentibn 
decisions on the basis of age because of the state statute requiring all per- 
sbririel actions taken by state, county, or municipal departments, agen- 
cies, boards, or appointing officers to be based solely on merit and 
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fitness.85 Also, the Iowa Supreme Court struck down a school board's at- 
tempt to dismiss a teacher who had attained age 65 and refused to retire 
in compliance with the school board's policy. The court reasoned that 
''age has nothing to do with fault" arid, therefore, the discharge was not 
based on good cause. ^ 

With the /gray i rig" of the American citizenry, iobbying efforts to 
secure additional protectibris and benefits for older employees seem 
destiried to cbritiriue. Arid it seems likely that courts increasingly wiil be 
called upbri tb assess clairiis of age discrimination under state and federal 
laws. 

Cdnclusibii 

Social scientists, legal scholars, public policymakers, and the 
Ariiencan citizenry agree that employment discriminatidri is a serious 
problem in this natbn^ and educational institutions have riot escaped the 
negative consequences, in spite of general consensus that the eliriiiria- 
tion of employment discrimination will benefit iridividuals arid bur sbci- 
ety, finding acceptable means to attain this goal has beeri extreriiely prpb- 
lerhatjc. Delineating the types of prohibited dischmiriatibri arid devisirig 
remedies to compensate victims of empldymerit discririiiriatibri have 
proven to be awesome tasks.9> All three branches bf gbverririierit have 
been mvolved in efforts to clarify the iridividual's prbtectibris against 
discrimination in the work force arid employers' bbligatibris to eliminate 
biased practices. Yet, despite riuriierbus legislative acts and an escalating 
of complex judicial rUlirigs, riiariy questibris pertaining to discrimi- 
nation in employment remairi uriariswered. 

Even though the law gbverriirig eriiplbyrifient discrimination is still 
evolving, there are certairi pririciples that public employers can use to 
guide their daily actibris. For exariiple, hiring policies that facially 
discriminate dri the basis bf sex, national origin, age, or religion should 
be Used mp if justified as esseritial for the particular jobs, and facially 
discrimiriatdry classificatibris based on race should never be imposed. 
Prerequisites tb eriiplbyriierit that disproportionately discriminate 
against certairi classes bf eriiplbyees should not be used unless such 
prerequisites are valid riieasures of ability to perform the job. jPromo- 
tidri, cdriiperisatibri, arid jbb-assigriment decisions should be based on 
objective assessriierits of employees' qucilifications, performance, length 
of service^ etc., and not on employees' class membership, beliefs, or 
bther attributes unrelated to the job. If an employer cannot justify an 
employment decision on legitimate nondiscriminatory grounds, equi- 
table relief should be provided to restore the employee who has been the 
victim bf discrimination to his or her rightfui place. 

However, employers do not have to hire, promote, of give other 
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special benefits to unqualified individuals merely because of their 
membership in a protected group. Indeed, it is a disservice to hire an un- 
qualified black or female or to place a handicapped person in a role that 
cannot be perTormed adequately because of a disability. Such action is 
the antithesis of fundamental fairness, perpetuates erroneous stereotypes 
when the unqualified individuals ultimately Fail, arid may subject the 
employer to a "reverse" discrimination suit. 

Some of the most troublesome issues arise in situatibris where erii- 
pjoyees are currently at a disadvantage because of prior discririiiriatibri, 
Mere membership in a class that has been historically discririiiriated 
against should not catapult an individual into a preferred position; but 
without some special consideration, the lingering effects of past 
discrimination may never be eradicated. Employers are faced with the 
difficult task of ensuring that victims of past employment bias are "made 
whole," while at the same time protecting legitimate business interests 
arid safeguarding the rights of the majority to equitable treatment. Tem- 
porary preferential treatment of racial and ethnic minorities, women, 
arid the haridicapped in hiring and pei^onnel reduction practices may be 
necessary iri some situations to compensate for past discriminatory acts: 

Educatibrial employers would be wise to ask themselves the following 
questioris iri riiakirig emjjlby merit decisions: 

1. Are hiring restrictions based on sex, national origiri, age, br 
religion bona fide occupational qualifications? 

2. Are prerequisites to employment valid indicators of success in 
the specific jobs for which they are used? 

3. Is there a legitimate business necessity for policies that adverse- 
ly affect certain classes of employees? 

4. Are questions used In job interviews directly related to the can- 
didate's ability to perform the job? 

5. Are hiring, promotion, compensation, and job-assignment de- 
cisibris based on considerations that relate to qualificatjons, 
merit, arid periormance, father than stereotypic assumptions? 

6. Is pregriaricy treated like any other ternporary disability in 
terriis of sick leave, seriidrity, and disability benefits? 

7. Have reasbriable accdriliriddatidns been rnade to enable qual- 
ified haridicapped eriipldyees td perfdfm adequately? 

8. Have reasbriable accbriiriiddatidris been made to the religious 
beliefs bf eriiplbyees? 

9. Have precautibris beeri taken to erisure that current practices do 
riot perpetuate the effects bf past discrimiriatidn? 

10. Are erriplbyrrierit pblicies arid iriterrial grievarice pidcedures 
well publicized tb all eriiplbyees? 

If the abdve questidns can be answered aiSirmatively, school districts and 




school officials are likely to avoid legal liability when particular employ- 
ment practices arie challenged. Morebver, by taJcirig steps to reduce 
employment discrimihatibh, the public's interest in ensuring a compe- 
tent educatibhai work force will be advanced. 
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42 U.S:C: $ 1983: For a discussion of judicial interpretations of this provi- 
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^hstaniive Comtitut^^^^ Rights: 
The First Amendment and Privacy 

Arval A. Morris 



The First Ameridmeht to the Constitution, adopted in 1791, pro- 
vides: 

Congress^ shall make no law respecting an establishment of religion^ or 
prohibiting the free exercise thereof; or abridging the Ireeddm of speech or 
of the press; or the right of the people peaceably to assemble, and to peti- 
tion the Gbverrimerit for a redress of grievances. 

On its face this Amendment appears to apply drily to Cbrigress. But 
the i4th Amendment, adopted 77 years later, prohibits a state frbm 
abridging **the priviieges or imrnunities of citizeris" arid frbrii depriving 
any person of liberty without due process of law. Orie of the provisions of 
the Bill of Rights that has beeri iricbrpdrated iritb the due process clause 
of the 14th Amendmerit is the First Ariieridriierit.' It how applies fully to 
the states, arid thus td the eritire public educatibri establishment. 2 

Not all persdrial rights furidariierital tb a free people and implicit in 
the cdncept df ari ordered liberty have specifically been set forth in either 
the Bill df Rights or the 14th Amendrnerit. Recdgnizing this situation, 
the Nirith Ariieridrnerit tb the U.S. Constitution provides that "the 
eriuriieratibri in the Cbristitutibh of certain rights shall not be construed 
tb deny br disparage others retained by the people.** Although it based its 
earlier rulings bri ah irhplicit right to privacy, the Supreme Court ex- 
plicitly recognized a constitutional right to privacy in 1965:^ ft, too, is 
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part of the 14th Amendment, and it, too, is binding on the states and the 
public education establishment: 

With these legal developments in mind, the focus of this chapter will 
be on the substantive cdnstltutional protections of the public school 
empldymerit relationship guaranteed by the First Amendment, par- 
ticularly freedom of speech, arid by the 14th Amendment's right to 
privacy^ Woven into this chapter are the burderi-df-prdof standards re- 
quired for establishing a prima facie case of deriial df these cdristitutidnal 
rights and also the requiremerits an empldyer riiust meet wheri seeking to 
rebut the evidence submitted in the case. 

First Aitiendment Rights of Teachers 

Any notion that public school teachers and students are bereft of First 
Amendment as well as other constitutional rights was laid to rest in 
1969 in Tinker v: Des Mmnrs irdupmdmt Community Sthooi District,* where 
the U.S. Supreme court ruled: 

First Amendment rights, applied in light of the special characteristics of 
the schcK)! envirohmeht. are available to teachers arid studerits. It cari 
hardly be argued that either studerits or teachers shed their constituMona! 
rights to freedom of speech or expression at the schoolhouse gate. 

The question for courts, school attorneys, and school administrators 
sirice the Tinker case has been to determine what rights teachers and 
studerits take with them beyond the schoolhouse gate and just how far 
these rights riiight be taken "in light of the special characteristics of the 
school eriVifdririlerit." Althdugh sdme cases are definitive within their 
factual circurilstarices, the Supreme Cdurt has yet to decide a case that 
sets all the bdiiridaries of First Arileridment rights of elementary and 
secondary school teachers iri the school envirdriment. Thus this discus- 
sion should riot be cbrisidered exhaustive dr definitive. 

A Teacher's Freedom to Speak Out 

Pickering V. Board of Education/^ a leading case, partially clarified a 
teacher's right td freedom of speech under the First and 14th Amend- 
ments. As background for understanding the case, an Illinois school 
board had asked voters td approve a bond issue to buitd two new schools: 
The prdpdsal passed dri its secdnd submission and the schools were built. 
The board then begari a carilpaign td increase tax rates and to use the ad- 
ditional furids for educatidrial programs. This campaign failed twice: 
Duririg the secbrid carripaigri to iricrease tax rates, Pickering, a teacher 
in the district, wrote a letter to the editor df the Ideal newspaper in which 
he attacked: 1) the way iri which the board haridled the earlier schddl 




bond issues, 2) the way in which the board allocated funds between the 
educatibnaJ and athletic programs, and, in addition, 3) charged the 
superihtehdent of schools with attempting to silence teachers, preventing 
them from opposing or criticizing the proposed tax increases: 

The bbaxd dismissed Pickering for writing and publishing the letter. 
But Illinois law required the board to hold a hearing on Pickering's 
dismissal. At the Hearing the board sought to justify its actions by charg- 
ing that numerous statements in Pickerings letter were false and to the 
detriment of members of the board and the administration. After hear- 
ing testimony, the l)oard found Pickering's statenients tc be false as 
charged; However, the board made no finding on the effects of Picker- 
ings published letter, whether on the community as a whole, dri the ad- 
ministration of the school system, or particularly dri his effectiveriess in 
the classroom. 

The Supreme Court recdgnized "the special characteristics of the 
school environment,** statirig that "the State has interests as an employer 
in regulating the speech df its employees that differ significantly from 
those it possesses in cdririectidri with regulation of the speech of the 
citizenry in general.** Thus the problerii in Pickeririg^s case came down to 
arriving at a balance betweeri the interest of the teacher, as an ordinary 
citizeri, in cdmmentingdri riiatters of public concern arid the interests df 
the state, as an emplbyer,^ in prbmbtihg the efficiency arid effectiveriess of 
t.^»^ public services it performs through its employees. The question fac- 
ing the Court was whether a teachers exercise of freedoiii of speech im- 
pairs iristitutibrial effectiveness, arid, if so, whether that impairment is so 
great as to justify restricting a teacher's freedom of speech. 

The Cburt weighed those statements of Pickering that, it agreed, 
were uniriteritibnally false. After careful consideration the Court con- 
cluded that the false statements, although critical of the board, were 
"rieither shown nor could be presumed to have in any way either im- 
peded the teachePs performance of his daily duties in the classroom of td 
have interfered with the regular operation of the schools generally." 

Given the overall conclusion that Pickering^s letter did not affect 
school discipline, effectiveness, or harmony among his co-wOfkers, the 
state's interest in limiting Pickering^s freedom of speech was held to be 
"not significantly greater than its interest in limiting a similar cdntf ibu- 
tion by any member of the general public." Thas the state's interest 
weighed little in the overall balance. On the other hand, Pickeririg's right 
to free speech was, indeed, given cdrisiderable weight. The Court rioted 
that a teacher may have a special varitage pdirit frbrii which tb formulate 
an "inforijled arid dcfirilte" dpiriidri about the alldcatidri bf schbbl furids,^ 
maklrig It esseritial that teachers be able tb speak but withbut fear of 
retaliatidri. 

Cdrisequeritly, the Cdurt ruled for Pickeririg, arid in dbirig sb, it laid 



57 

Si 



down a rule of constitutional law that applies to other cases like his where 
the fact of public empldymerit is only tangentially involved in the subject 
matter of a teacher's public cdmmunicatidri: **In suiti, we hold that, in a 
case su^'h as this, absent proof of false statements knowingly or recklessly 
made by him, a teachei^s exercise of his right to speak on issues of public 
importance may riot furriish the basis for his disriiissal from public 
empldyriierit." 

A critical eleriierit of the ^upreriie Court ruVihg in Pickenng is the 
nature of the state's iriterest. That iriterest was described as "prombtirig 
the efficiency of the public services it perforriis through its employees.** 
Thus when a teacher speaks but publicly, it is gerierzUly the effects of the 
content of his statements that must be assessed to determine whether 
they impede "the teacher's proper performance of his daily duties in the 
classroom or_ ^ . . interfere with the re^lar operation of the schools 
generally.''*' If they do n Jt, theri the decision is bbvibiis: Pickering's 
precedent governs, even if sdriie of the teacher's stateriierits are false br 
marginally impair school effectiveness. 

If, on the other hand, the teacher's public expression sigriificaritly im- 
pairs his effectiveness or interferes sigriificaritly with the regular opera- 
tion of the schools, the decision is no longer obvious. The decision does 
not automatically favor the state in such a situation, but the balance is 
closer, and a court now must weigh the amount and duration of the 
teachePs ineffectiveness or interference with school operations due to his 
exercise of freedom of speech against his right to freedom of speech and 
its role in our society. In each context of close balancing, striking the 
right balance may involve differing considerations and produce different 
legal conclusions depending on the weights of the relevant considera- 
tions in each specific case. 

in a recent case the Supreme Court reaffirmed and extended the 
Pickering precedent to apply to private communications between a 
teacher of English and her school principal, which were described by the 
principal as "insulting," "hostile," "load," and "arrogant."^ Freedom of 
sjaeech, the Court ruled, is riot "lost to the public employee who arranges 
tb cbriirriuriicate privately with his employer rather than to spread his 
views before the public." Clearly, however, private expression in such 
circuriista rices rriay bring into balarice factbrs that were riot preserit in 
Pickeririg's case. Wheri a teacher persbrially arid irisultirigly cbrifrbrits his 
iriimediate adriiiriistrative superior, the erriplbyirig schbbl districts iri- 
stitutibrial efficiericy riiay be threatened riot brily by the effects bf the cbri- 
tent of the teacher's message, as iri Pickering, but also by the^tinie, place, 
and manner iri which the teacher delivers his riiessage. Ori the bther 
hand, this extension of Pickering probably rriearis that a teacher riiay riot 
be removed for "insubordination" solely because of private hostile br ar- 
rogant communications made to a principal about schbbl policies br pro- 




grams at a time, place, arid iri a manner that do not impair the teacher's 
or the iristitut ion's efficiency. 

The Pickering "balaricirig approach" must be used by lower courts in 
this kind of case, and their decisions have further defined a teachers 
right to freedom of speech. For example, in J 974 the Eighth Circuit 
Court of Appeals decided a case in which a mathematics teacher had 
beeri dismissed because^ during his algebra class, he emotionally stated 
that the students were **4,000 strong; that they could throw military 
recruiters^ who were then present and recruiting, off the schdors cam- 
pus; and that the students and faculty should decide who should visit the 
school.» Some students testified that the teacher told them to throw their 
apples at the recruiters and "to get them in a crowd, aiid puF* ?hem arid 
kick them, 'nake them feel like they weren't wanted. Later, tne teacher 
personally confronted the recruiters and told them **We dbri't want you 
here." 

Tfie court ruled that the Pickering balance tijDped agairist the teacher 

because his statements were "infused with the spirit of violerit action" to 
the degree that school authorities could firid a situatibri of disruption. In 
addition, the teacher's remarks were urirelated to his class and iriterfered 
with the operations of the school, which had granted permission for 
military recruitment. The state's iriterest iri institutional efficiency 
outweighed the teachers iriterest iri free speech, 

On the other hand, a teacher's disriiissal after he twice refused the 
orders of two principals to remove a black armband was reversed by 
another federal appeals court. The teacher wore the black armband "as 
an expressibri bf his religious aversion to war in any form and as a sign of 
his regret bver the Ibss^bf life iri Vietnam.** He made no attempt to pros- 
elytize his studerits. The court agreed that free speech was involved. 
There was rib eviderice that wearing the black armband impaired the 
teacheFs efllectiveriess or the institutional effectiveness of the school. 
Cbrisequeritly, the balance tipped in favor of the teacher's right to 
fi eedbrri bf speech. 

In yet another case, California's Supreme Court applied the Pickering 
balancing approach to djsaljow a transfer of a teacher from one school to 
another because the |eacher had exercised his freeddrn of speech.'" At a 
school-sponsored public forum meeting, he vigorously arid persisteritly 
criticized schoorsj)olicy on dress and grooming, its policy bri outside 
speakers^ and the administration's refusal to permit publicatibri bf a sec- 
ond newspaper^ His remarks produced some subsequent disharriibriy 
and friction with fellow teachers and with his priricipal. But there was rib 
evidence that his teaching effectiveness was impaired or that iristitutibrial 
inefficiency resulted from his speech. Rulirig that "mere fear bf disrupt 
^° expression of uripbpular views will ribt justify^ interference 
with the free expression bf bpiriiori," Califorriia's Supreme Court held iri 
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favor of the teacher, thereby precluding his transfer as retaliation for 
speaking out. 

One can expect courts to reach the same result if a teacher is 
demoted, rather than transferred or dismissed, as retaliation for exercis- 
ing his freedoM of speech in a way that does riot sigriificaritly impair his 
or the institution's effectiveness. The question is whether the tiarisfer or 
demotion was punitive retaliation or was riecensary for the eflective 
operation of the school district.'* 

Finally, the Supreme Gourt has ruled that a local school board may 
not prohibit teachers who are not union representatives from speakirig at 
open meetings where a proposed collective bargaining contract is urider 
discussion, even if the state law directs the local board to prohibit 
teachers, other than onion representatives, from participating. '2 The 
Court reasoned that "[tjeachers not only constitute the overwhelming 
bulk of employees of the school system^ but they are the very core of that 
system; restraining teachers' expressions to the board on matters involv- 
ing the bperatibri of the schools would seriously impair the board's ability 
to govern the district." 

A Teacher's Freedom To Associate 

A right to freedom of association is riot expressly set forth in the Con- 
stitution, but it has been implied from the First arid 14th Amendments, 
and it applies to teachers as well as all other citizeris. 

Daring the 1950s the Arkansas legislature passed a statute cdmpel- 
Hng all teachers, as a condition of empjoyriierit iri a state-supported 
school, annually to file an affidavit listing without limitatibri every 
organization to which they have belonged or re^larly cbritributed 
within the preceding five years. The law was challenged iri the U.S. 
Supreme Court on the ground that it deprived Arkansas teachers bf their 
rights to personal, associational, and acadei.iic liberty protected by the 
due process claase of the 14th Amendment. Agreeing with thejeachers 
arid ruling the law unconstitutional in Sheiton v. Tucker,^^ the Supreme 
Court declared that "to compel a teacher to disclose his every assbcia- 
tibrial tie is to impair that teachers right to free association.** It then 
ruled that the "unlimited and indiscriminate sweep of the statute hbvy 
before us [arid its] comprehensive interference with associational 
ircedbm goes far beyond what might be justified in Jhe exercise of the 
State's legitimate inquiry into the fitness and competency of its teachers.** 

The Supreme Cburt did riot rUlc out completely the power of the 
state to compel a teacher tb disclose some of his associations under ap- 
propriate circumstances irivblyirig "the fitness and competency'*^f a 
teacher. During and after the McCarthy period, argumems were made 
that the circumstances were apprbpriate arid that teachers should be 
compelled to declare whether they were members of the Communist 



^^^^y'')L^^^y ^^^/'> ^^^y could be terminated. This argument represents 
a guilt-by-association view. Teachers were cdrifrbrited with variously 
worded loyalty oaths. For example, a Florida bath required teachers id 
^J^^?''^^^^ ^^^y never "kridwirigly lent their aid, support^ advice, 
^•^""^.^l influence to the Cdrhrhuriist Party.** In 1961 the Supreme 
6ourt declaied this law uncdnstitutidrially vague because a law "which 
either forbids or requires the doing df an act in terms so vague that men 
of common intelligerice must necessarily guess at its meaning and differ 
as to its applicatic/ri violates the first c^ential df due process of law."'* 
Three years later the Cdurt declared a Washington oath that required 
teachers to declare that they were hdt membere of "subversive organiza- 
tions" iihcdhstitutidhallt vague. 

But suppdse the dath is not vague: Gan te.^chcrs be compeilcd to state 
that they are not members of the Communist Party, and be terminated if 
they refuse to disclaim? The answer is no, because the requirement is 
ultimately based on guilt by association when it makes membership 
alone grounds for dismissal. Individual membership in any organizatidri 
can be innocent, constructive, or destructive: For a loyalty oath involv- 
ing membership in a suspect organization to be constituiidnally valid, it 
must be Jndividualized, relating to the specific nature df an iridividuzU's 
membership. Thus the Supreme Court has ruled: "Mere kridwirig 
membership without specific intent to further the unlawful aims df ah 
organization is not a constitutidnally adequate basis for exclusidri."^^ 
Guilt by association must be eliminated in siich a situation. 

J^^y^'^y especially disclaimer daths, have been severe- 

ly curtailed by the Supreme Court, it has ridt invalidated all oaths as 
^^^^^ contrary, the Supreme Cdurt has upheld loyalty daths for 
teachers that do not involve disclaimers. Generally, these daths require 
teachers to swear that they will uphdld federal and state cdnstitutidris. 
Colorado's oath is an example: 

I solemnly (swear) (affirm) that I wi^ll uphold the cdrisiitutibh of the United 
States and the constitution of the State of Gojoracjo, and i wi.^ faithfully 
perform the duties of the position upon which I am about to enrer. 

The Supreme Court upheld this oath, ruling that It was within the cbh- 
stitutional power of Colorado's legislature to prescribe 

Finally, it should be noted that, whether tenured or hdt, a teacher's 
constitutional right to free assdciatidh includes the right to form and join 
a union: No teacher can cdnstitutidhally be terrhiriated for union ac- 
tivities per se. A federal cdurt df appeals declared that "it is beyond 
debate that freedom td engage in assdciatidh for the advancement of 
beliefs and ideas i.s ah inseparable aspect df the liberty* assured by the 
Due Process clause df the 1 4th Amejidmeht, which embraces freedom of 
speech.'*»« In as much as SheUon v. Tucker settled that "teachers have the 




right of free assbciatibri,'' this court ruled that "an individuars right to 
form and join a union is protected by the First Ameridmerit.'* 

A Tcaclier*8 RigHt To Academic Freedom 

Academic freedom impiies immunity to some natural cbrisequerices 
of freedom of speech and association that ordinary citizens db riot enjoy 
because they do not share the peculiar character arid furictibri of the 
scholar-educator. As such, academic freedom protects the ri^ht bf facul- 
ty members to conduct whatever instruction and research they have 
been hired to perform consistent with standards of professional integrity. 
Arid, as the Supreme Court has declared in a higher education case, 
academic freedom is protected by the First Amendment. 

bar nation is deeply committed to safeguarding acaderiiic freedbrii, which 
is of iranscehdent value to all bf us arid riot merely to the ^eachere^ con- 
cerned. That frecdbrii is therefore a special concern of the First Amend- 
ment, which does hot tolerate laws that cast a pall of orthodoxy over the 
classroom. ; ; . The classroom is peculiarly the "marketplace bf ideas."'^ 

The Supreriie Court has decided no case based directly on a K-j2 
teachers academic freedbrii with respect to classroom activities, it has^ 
however, decided cases iri which it indicated that K- 12 teachers had 
rights to acaderiiic freedbrii^ but the CbUrt did riot define those rights.^^ 
On the other hand, cases froni lower federal arid state courts provide 
some guidelines for acaderiiic freedbrii issues irivdlvirig assignment of 
materials and teaching riiethods. The probleriis gerierally arise in con- 
texts where there is no schobl district policy that expressly prohibits 
assignment of certain materials br use bf i:i;rtairi riiethods, with such 
decisions left open to teacher discretibn. Iri this cbritext cbUrts terid to 
use a balancing test weighing a teacher's interest iri acaderiiic freedom 
against the state's need for some measure of cbritrbl arid disciplirie over 
public school classrooms. 

in one case a teacher of high school English gave each riieriiber of his 
senior class a copy of the Atiantic Monthly containing an article by a pro- 
fessor at Yale's medical school;2i The word "rnotherfucker" appeared in 
the article; and the school board attempted to dismiss the English teacher 
because this "dirty^ word -as, in the opinion of complaining parents, too 
shocking for high school seniors to deal with during class discussions of 
the article. Although the court stated it had "the greatest of respect" for 
parents, it went on to say that "their sensibilities are not the full measure 
of what is proper educadon.'* The court did acknowledge the state's in- 
terest iri that "some measure of public regulation of classroom speech Js 
irihererit iri every provision of public ed^ration." But, the court con- 
tiriued: 
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When we consider the facts . ^ . we find il difficult not to think that its ap^ 
plication (public regulation] to the present case demeans any prdpcr con- 
cept of education [because] the general chilling effect of permitting sach 
rigdrbUs cerisdrship is even more serious. . . . With regard to the word 
itself^ we cannot think that it is unknown to many students in the last year 
of high school. : ; . No doubt its use genuinely offends the parents of sbm^ 
of the students — therein, in part, lay its relevancy to the article. . . . If 
... students must be pr^Mccted frbm such exposure, we would fear for 
their future. 22 

In another case an eleventh-grade English teacher was dismissed by 
the board because she had assigned materials that aiiegediy had a 
**disruptiye" efiect on the school, and she had refused "the coanseiiing 
and advice of the school principal.*^** She assigned as outside leading 
Kurt Vonnegut's story, "Welcome to the Monkey House.*' The court 
fpuhd that "rather than there being a threatened or actual disruption to 
the educational processes of the school, the evidence reflects that assign- 
ing the story was greeted with apathy by most of the students" and that 
the assignment "was not such that would materially and substantially in- 
terfere with reasonable requirements of discipline." One wonders what 
assignment would! Moreover, the court found that the story was ap- 
propriate for high school age students and that the school board had to 
carry the burden of showing that the story was inappfdpriate. It failed. 

Ordering reinstatement of the teacher, the court concluded that her 
"dismissal constituted an unwarranted invasion of her First Ameridmeht 
to acajiernic freedom. "24 Presumably, the opposite result would 
have been reached by the court if the school board had shown the 
material was "inappropriate," or if assigning the materials was disruptive 
of reasonable school discipline. 

The usual way of proving that assigned rnalcriEUs are "appropriate" or 
"inappropriate" is by testimony stating the profcssibrizU jiidgmerit of ex- 
perts in the field, or from other prdfessibrial standards. Sometimes cer- 
tain materials are irrelevant to the aibject area in the judgment of ex- 
perts in the held and are, therefore, *iiiappropriate" arid cbhstitiJtibhally 
unprotected by the First Amehdmerit. For exariiple, a federal appellate 
court upheld the dismissal bf teachers bf French, industrial arts, and 
language arts because they distributed brbchures bri the joyous pleasures 
bf drug Use and sex tb their eighth-grade classes even though they did 
not discuss the subjects iri their classes.^s Academic freedom does not 
prbtect this type bf teacher behavior. 

Academic freedom prbtects appropriate teaching: methods used in 
situatibris where rib cbristi tut ion ally reasonable rule of the school district 
prbhibits their use. For exariiple, iri one case an eleventh-grade English 
teacher assigned a riovej about a teacher who had taken over a rural one- 
rborii school iri which the boys sat on one side and girls on the other. 26 
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The teacher in the novel intermingled the sexes for classroom seating, 
and parents vigorously objected. During class discussion of the hovel 
and of cultural taboos, the English teacher wrote the word "fuck" on the 
blackboard and contrasted it with another word, seeking to demonstrate 
its taboo quality: After a few minutes of discussion he went on to other 
matters: He was dismissed by the board for "conduct unbecoming a 
teacher:'' The court of appeals upheld a lower federal court's order re- 
quiring reinstatement of the teacher, ruling that the lower **court found 
that the [teacher's] conduct was within standards responsibly, although 
not universally recognized, and that he acted in good faith and without 
notice that [the board] as his superiors, were not of that view. Sanctions 
in this circumstance would be a denial of due process." The board "can- 
not justify a post facto decision by school authorities that the use of a par- 
ticular teaching method is ground for discharge, or other serious sanc- 
tion, simply because some educators disapprove of it." 

In another case a high school political science teacher sought to pre- 
s*:ot his 'dass 'AitH four points of view from the n.juths of their adherents 
— a Repi^biicah, a Democrat, a John Birch Society member, and a 
cbminunist.27 Just before the last of these four individuals was 
scheduled to speak, cbmmuhity pressure was brought to bear, arid the 
board revoked its perriiissipri. It orally Jssued ari order baririirig "all 
political speakers" from the high school. The teacher sued, clairiiirig the 
board's action infringed his academic freedom. In deciding this case, the 
federal district court observed that the "medium is the message"; that the 
use of speakers was the teachePs medium for teaching; that the "act of 
teaching is a form of expression and the methods used in teaching are 
media." Ruling for the teacher, the court stated that the school board's 
order was unreasonable and that it had unreasonably "suppressed ex- 
pression which the First Amendment protects." 

in a case from Texas a teacher disclosed to his civics class his personal 
opinion that he was not opposed to interracial marriage. 28 After 
several parents complained, school officials urged him to confine his 
teaching exclusively to the assigned textbook, without injecting his opin- 
ions. He ignored this advice and several times departed from the text 
during the next five months. Shortly after administering an allegedly 
"propagandistlc" test on race relations, the school board discharged him 
on the ground of "Insubdrdlnation." The court ordered his reinstate- 
ment, declaring that a teacher has a right to choose teachiirig methods 
that serve a dcitidhstrated educational purpose. "A responsible teacher," 
the cbiirt concluded, "must have freedom to use the tools of his prdfes- 
sibri as he sees fit." 

In another case frbni Texas a teacher rated as "butstaridirig^ used a 
riiethbd kribwri as "Surishirie sirriulatibri" to ^ach Arricricari histbry bf 
the post-Civil War Recbristructibii pcribd.^^ The studerits recreated the 
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history of the pcribd by playing roles. This methbd evoked strong stu- 
dent feelings bri racial issues and complaints frpni their parents. A school 
official told the teacher "not to discuss blacks in American history" and 
that "npthihg controversial should be discussed in the classroom." No 
one iqid her not to continue the project, and she continued it to comple- 
tion. Later, her contract was not renewed, and she sued. The court of 
appeals ruled "that classroom discussion is protected activity" and that a 
teachePs discharge for classroom discussions "cannot be upheld unless 
the discussions clearly overbalance her usefulness as an instructor." 

In summary, when dealing with disputes involving materials or 
teaching methods that are left to the discretion of the teacher, courts 
balance the teachePs interest of academic freedom against the state's in- 
terest of maintaining control over the public school so it might achieve 
its objectives, if no constitutionally reasonable school district policy pro- 
hibits the use of materials or teaching methods, courts have clearly 
recognized that public schcKil teachers In situations left to their discretidh 
have rights to academic freedom in the classroom when assigning mate- 
rials or selecting teaching methods. Courts are not disposed to create 
general guidelines, and each case is judged Individually oh its facts. 

In the absence of disruption of the schdoFs program^ it appears that 
teach'Ts* claims of academic freedom will prevail when they have discre- 
tion and assign materials or use a teaching method approved by a me- 
jdrlty of the expert prdfessldhal bjjiriiori in their field. If a significant 
amdiiht biit less than a majority of expert prblcssiohal bpihibh supports 
the teachers' view that the materials br niethbds serve n serious educa- 
tional piirpbse, the teachers prbbably will still prevail so long as they 
acted sincerely, professionally, and their school's program v^as hot 
disruptt *. Thus a teacher has a qualified right to assign materials or to 
use teac^Jhg methbtl^ that are relevant arid, in the opinion of experts of 
significant stariding, have a serious educational purpose. "Relevancy" 
here refers riot brily to the subject matter of the course but also to the age 
and maturity of the students. This much is central to the rationale of 
academic freedom that is enjoyed by public school teachers. 

A tcachcPs Right To Be Pblitically Active 

As the Ptcl^ng case demdhstrates, the First Ariieridmerit protects a 
teachePs freedom to speak out dri public issur^. Fhe First Ariiendriierit 
also protects teachers whd actively campaign fbr pblitical office for 
themselves or others. School dfficlals cahhbt Infringe bri such political ac- 
tivities through demdtldhs, transfers, or dismissals of teachers 
Moreover, in Eifod v. Bums the Sujjrenie Cburt nil? J that eriiplbyees, 
such as public schddl teachers, whb hbld ribri-jx)licy riiakirig arid riori- 
cdnfidehtlal pbsitibhs, cannot be terrniriated because their political 
beliefs and associatlbris are bpposed tb the policy niakers who gairi con- 



trbl of the adrhi hist rati ve structures. 3o In other words, "patronage 
dismissals" of hbh-policy making employees are unconstitutional. If a 
teacher should be discharged in such circumstance, the initial burden is 
on the teacher to present evidence showing that he or she was a non- 
policy maker and was transferred, demoted, oi terminated because of 
his or her political beliefs, associations, or political activities. The 
burden then shifts to the board or superintendent to show that its action 
was justified; and if that cannot be shown, the court will set aside the 
board's action. 

A teachers right to be active politically is subject to the balancing test 
and can be limited in order to protect the proper functioning of a school. 
For example, proselytizing in class will not be allowed. In one case a 
teacher spoke to a class about a candidate f6r school superintendent as 
follows: "Many of you know Mr. Golway, what a fine man he is, and 
that he hopes to be elected soon; I think he would be more helpful to our 
department than a lady, and we need more men in duf schools. . . . 
Sometimes your pcrents do riot kridw drie carididate frdril aridther." The 
teacher was susperided for teri weeks. The susperisidri was upheld be- 
cause the teacher's reriiarks were "wholly foreign" to the teacher's subject 
matter arid terided to j^ritroduce rieedless strife iritb schbbl prbgrams.^J 
Ori the bther harid, Califorriia's Supreme Cburt upheld the right bf 
teachers iri a teachers uriibri tb circulate a petition about educatibh 
financing to bther teachers in a schbbl lounge. ^2 The California cburt 
used a balancing test, declaring that a teacher's right tb be active 
politically is cbhstitutibhally prbtected unless such pblitical activity 
presents a "clear and substantial threat** tb the prbper bperatibri bf the 
school. 

Teachers can constitutionally be prohibited from being politically ac- 
tive within their classrooms and from engaging in political activities that 
interfere with the proper operation of schools. All other peaceful political 
activities are constitutionally protected. For example, a Kentucky 
superintendent transferred and demoted seven teachers and ad- 
ministrators "for the betterm'*nt of the schools.** They had publicly pro- 
moted and campaigned for a school board candidate opposed by the 
superintendent. Characterizing the superintendent's action s**; retal- 
iatory, arbitrary, and therefore void, Kentucky's Supreme Court ruled 
in behalf of the teachersi^s 

School district rules can be imposed so long as they are reasonable 
and do not deny a teacher's right to be politically active; But an in- 
termediate Kentucky court struck down a school board policy requiring 
that ail employees seeking public oiBce take a one-month leave of 
absence Immediately prior to the election. 3* There was no evidence in 
the case showing that such pdlitical activity would lead teachers to 
rieglect their duties dr wduld have an adverse effect dn their teaching. 
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Siich evidence, regarding certain . types oF poiiticai activities, does not 
appear unduly difficult to collect. Thus it appears likely that a reasonable 
school board rule rormulated on the basis of accumulated evidence, and 
rib broader than the evidence, would be upheld in the proper case. 

A Teacher's Freedom of Religibh 

The First Ameridriierit states that **Cohgress shall make no law 
respecting ail establishmerit of religion, or prohibiting the free exercise 
thereof." The establishmerit clause is the basis for litigation involving Bi- 
ble readirig, prayers, arid other religious instruction in public schools, 
arid firii' ial aid to parochial schbbls.^s The Supreme Court has ruled 
several tiriies that cbristitutibrially protected freedom from established 
religibri riiearis at least that: 

Neither a stale nor the federal gbverririierit cari set up a church. Neither 
can pass jaws which aid one reiigioni aid all religions, or prefer drie 
religion over another. Neither can force or influence a pcrsor* to go id or id 
remairi away Frbni church against his will or force him to profess a belief or 
^^i'^^^^^^ ' ''^igiori. No persbri cari be pitriished for entertaining or 

professing religious belief or disbi iicf, for church alteridarice br ribri- 
attendance. No tax in any amount, large or small, can be levied td suppdrt 
ariy religious activities or institutions, whatever they may be called, or 
whatever form they may adbpt to teach or practice religion. Neither a state 
nor ihc Federal GbVernmerit can, bperily br secretly, participate in the 
affairs of any religious organizaiidns dr groups arid vice versa. In the wdrds 
of Jefferson, the clause against establishment of religion by law Was in- 
terided tb erect **a wall of separation between church and State. 

The establishment clause can also protect acaderiiic freedbrii. In Ep- 
pmon V. Arkamus the Supreme Court ^ad to rule dri ari Arkarisas cririi- 
inaj statute prohibiting the teaching of eVdlutidri.^? A bidldgy teacher 
had used a textbook that contained a chapter settirig forth ^the thebry 
about the origin ... of rilari frdrii a lower forrri bf animal." Thus under 
Arkansas law, to teach the ciiapter would be a cririiirial offense, but not 
to do so cduld be iriterpreied as irisubbrdiriatibri and neglect bf duty. 
Noting that the Arkarisas statute "was a product bf the upsurge bf Tun- 
dameritalist* religious fervor bf the Twenties," the Supreme Court ruled 
the law uricdristitutidrial because it established religion by selecting 
"from the body bf kriowledge a particular segrrient which it proscribes for 
the sdle reasbri that it is deemed to conflict with a particular religious 
ddctririe; that is, with a particular interpretation of the Book of Genesis 
by a^particular religious group.** 

The sariie decisibri was decreed by a court where, instead of pro- 
hibitirig sorriethirig from the curriculum, a school board required a 
teacher tb teach ib-called Creation Science, based on a particular inter- 
preiatibri bf the Book of Genesis by a particular religious group.^» it also 




follows from these precedents that teachers cannot proselytize in public 
schools because, as the Iowa Supreme Court has declared, *'our public 
school system . , . shall not be used directly or iridirectly for religious in- 
struction, and above all it shall hot be made an iristrUnieritality of pros- 
elytizing influence in favor of any religious orgahizatibh, sect, creed or 
beUef.''39 A teachePs clearly improper use of authority — say to recruit 
students into a particular religion — can result in dismissal because of 
the teachePs attempt to establish religion. _ 

The second guarantee of religious freedom cbhtained in the First 
Amendment is the free exercise clause. It is usually invoked by a teacher 
when a school board requires the teacher to do something directly 
conflicting with that teachePs freedom of religion. In this situation the 
Supreme Goart invokes a balancing test weighing the teachePs interest 
in free exercise of religion against a state's interest in having the teacher 
comply with state law. For example, some Catholic nuns have been 
hired to teach in public schools bat forbidden to wear religious garb 
while teaching. The Pennsylvania Supreme 6oart upheld the co"stitu- 
tidhaiity of a law specifically prohibiting teachers in pablic schools from 
wearing religious garments when teaching, in the interest of promoting 
the reiigibus rieutrality of schools.** The court reasoned that the statute 
was aimed at "acts, ribt beliefs, and only against acts of the teacher whilst 
engaged in the periormarice of his or her duties as such teacher." 
However, bther cburts have rUled that dress is irrelevant to instruction 
ahd_ have allbwed jiublic schbbl teachers to wear religious garb. 

In West Vtrgihta v. ScffnelU the Supreme Court declared that "if there 
is any fixed star in bur cbhstitutibhal cbhstellatibh, it is that no oflliciai, 
high or petty, can prescribe what shall be orthodox in politics, na- 
tionalism, religibh br other matters of bpiriibri or force citizens to confess 
by word br act their faith thereih."« It then niled a compelled flag 
salute for students to be uncphstitutional. Later, a federal court of ap- 
peals relied on this approach in upholding the right of a teacher to refuse 
as a matter of "conscience" to participate in the Pledge bf Allegiance, 
stating "the right to remain silent in the face of ah illegitimate demand 
for speech is as much a part of First Arnendmeht prbtectibns as the right 
to speak out in the face of an illegitimate demand for silchce.''*^ 

On the other hand, a teachers dismissal was upheld when she refused 
to teach patriotic materials that a school bbjird reasbhably cbuld re- 
quire;** As a Jehovah's Witness, the teacher believed in the biblical in- 
junction not to worship graven images and concluded that to teach abbut 
patriotism, love of country, or Abraham Lincoln was tantamount to 
idolatry; The federal appeals court declared that if her reiigibus beliefs 
were allowed to control, they would result in a "distorted and unbal- 
anced view" of history. The court ruled that "she has no constitutional, 
right to require others to submit to her views and to forego a pbrtibn of 
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their edacation they wouid otherwise be entitled to enjoy." 

seen that when free exercise claims are involved in a 

case, courts look to see whether an accdmmbdatidri between a state's and 
a teacher's interest is possible, arid if ribt, they balance and uphold the 
interest having the greatest weight within the specific context of an in- 
dividual case.^^ 

Privacy Rights of Teachers 

Teachers, like all other citizens, have cbristitutibrial rights to privacy. 
The Supreme Court has ruled that this right to privacy encompasses a 
^ termiriate her pregnancy during its 

first two terms,^and it applies in many other areas. For example, it also 
constitational right of pcrsbris tb read and observe whatever 
P'^^^^' hard-cbre pbrribgraphy, within the privacy of 

their own homes:** 

The issue of the cbristitutibrial right to privacy is raised when school 
administrators arid local bbards attempt to control the activities of 
teachers outside the classroom and off the school campus; Teachers 
properly cbriiplairi that attempts to control their lives away from school 
violate their rights tb privacy and freedom of association; Thus constitu- 
tional rights tb privacy and free association can conflict with the axiom 
that teachers be exemplary models in the community: This is especially 
tnie iri situatibris where teachers are involved in homosexuality, unwed 
pregriaricies, br ribhconforming lifestyles. Typically, teachers are 
disriiissed br their contracts are not renewed for "immorality" or for 
"urifitriess tb teach," arid they sue for reinstatement: In such cases, courts 
first require that any administrative attempt to regulate a teacheFs 
bff^cariipus life must be based on evidence and must bear a ratibrial rela- 
tionship to that teachePs efiectiveness in the classroom, and secbrid they 
judge whether the overall balance of the interests weigh iri favbr bf the 
state. Administrators and school boards seeking to cbritrbl teachers' 
ofF-campus lives as a way to instill conventional values iri studerits pre- 
sent neither the necessary rational relationship nor a sufficieritly weighty 
interest to overcome jeachers* constitutional right tb privacy. Courts, 
recognizing the dynamic and changing character bf Ariiericari society, 
approach these problems on a case-by-case basis arid db ribt lay down 
broad general guidelines about teacher conduct. 

The Supreme Court has decided rib case pittirig the rights to privacy 
and associ^ation of a homosexual teacher agairist the state's interest in the 
^^^^^^i'^^.^^^^P^^'*- ^^^^ uriresblved issue cbritiriues to create con- 
troversy, but other courts provide sbriie guidarice. One leading case 
comes from the California Supreriie Cburt where the board of education 
revoked a teacher^s certificate for private hbriiosexual acts, which the 
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board said "constituted immoral arid uriprdfeissional conduct, and an act 
involving rhbral turpitude.''*^ The teacher sued to have the board's deci- 
sion set aside. Ruling in favor of the teacher, the court declared: 

The private conduct bfa man, who is also a teacher, is a proper concern to 
those who employ him drily to the extent it itiars him as a teacher. . ; . 
Where his professional achievement is anaffected, where the school com- 
munity is placed in no jeopardy, his private acts are his own business and 
may not be the basis of disciplihe.*^ 

In short, the question is whether the teachers bff-carilpus cdriduct in- 
dicates that hisbrher dri-carnpus teachirig eflfectiveriess is iriipaired. This 
question must be decided solely bn the evidence, which cari iriclude the 
proximity or remoteness in tirne bf the conduct, whether the cdriduct ac- 
tUiiUy adversely affected students br fellbw teachers' teachirig eflec- 
tiveness, the extenuating br aggravating circurristarices, arid the exterit 
to which discipiia^ary action may inflict ah adverse irripact or chillirig 
effect on the constitutional rights of the teacher involved br other 
teachers. The California Supreme Court stated that "the Board failed tb 
show that [the teachePsj conduct in any manner affected his perforrh- 
ance as a teacher:" The court was emphatic: "Before the Bbard can con- 
clude that a teacher's continued retention . . . presents a significant 
danger of harm to students or fellow teachers, essential Factual premises 
in its reasoning should be supported by evidence or official nbtice." 

Cdnsistent with the California Supreme Court decision, a lower 
federal cdurt has declared that "the time has come today for private, con- 
seritirig, aduh homosexuality to enter the sphere of constitutionally pro- 
tected iriterests" and that "intolerance of the unconventional halts the 
grdwth df liberty." When the case was appealed, jSe^PPcJl^^^ "^"^^ 
affirriied, declaring that a homosexual can come out of the closet without 
fearirig a Idss df his pdsitidri so long ^ his "interviews [do not] disrupt the 
schbbl, substaritially iriipair his capacity as a teacher, or give school 
officials reasonable grdurids td fdrecast that these results would flow from 
what he said."*^ 

Aribther case frbrh a Idwer federal cdurt dealt with whether an ele- 
rhehtary schbbl teacher could be disriiissed fdr "immorality in that the 
Bbard has been presented with a physiciari's certificate stating that [sH«] 
becarhe pregnant during the currerit schddl year at which time [she Vi i^j 
a single unmarried persbri."5o The board riiade rid finding that the 
teachePs alleged "irhmbrality" had affected her cdmpetency or effec- 
tiveness as a teacher; and rib evidence shb>ved any cdririectidri between 
her pregnancy and her teaching effectiveness. The cdurt ruled fdr the 
teacher, holding that the state's "immorality" provision had been applied 
to the teacher "in a manner which invaded her constitutional right tb 
privacy." _ . _ 

In another case from the New Mexicb Supreme Court, a teacher. 




rated better than^satisiactory, requested maternity leave and then was ter- 
minated ibr immoraJ conduct "because she was single and had engaged 
in premaritd mtercourse, as evidenced by the fact that she was preg- 
nam^"5>^Raiing for the teacher, the court declared the burden was bri the 
board and that since **the failure of the Board to make a prima facie 
^^^^ cause existed" for terminating the teacher's employ- 
ment, the board's action "was arbitrary, urireasbhable and hot supported 
by substantial evidence." 

Community disapprdval of a teacher's lifestyle cahhbt justify terrhi- 
nation as long as the tcachePs classrbbm performance is eifective and sat- 
isfactory. For example, in a case in which a teacher was not renewed, the 
dfiicia! reasons given were that her program was too idealistic; her 
classrooms had been disorderly; arid "there was a lack of dynamics . . . 
in motivating studerits.''52 But her priricipal revealed that the real reasons 
were recurririg rumors that she was having ah affair with another resi- 
dent in the trailer park where she lived; that there was dissatisfaction in 
the commuriity with the fact that she played cards and thai she did not 
attend church regularly; and that she did not have an attractive physical 
appeararice, which the school required of its physical education teachers. 
The "lack of dynamics'* to which the principal had referred in his letter 
was her obesity. The jury found that the teachers contract was not 
reriewed "for constitutionally impermissibie reasons" and that "the Board 
ahd school prihcipal were acting in bad faith." The federal court entered 
judgment for the teacher, saying that it was "disinclined to overturn the 
jury's determination." 

Lovver courts have split on whether grooming arid dress codes for 
teachers violate their constitutional rights. No Supreme Court decision 
exists oh the su^ect for tcachei^, but the Court has upheld the validity bf 
a county's hair grooming regulation for its male police officers. In KeUep 
v^yoA«jon,53 Justice Rehnquist placed the burden on the police bfficer 
chajienging the regulatidn to show it bore rib reasonable relatibri tb sale- 
^y_°^ P^'^°"^ and property. He stated that the issue bri the hair cbde was 
whether the regulation was "so irrational that it may be branded 'arbi- 
trary'." He found "that similarity in appeararice bf pblice bfficers" is ra- 
tional and justified because it "riiay be based bri a desire to riiake pblice 
officers readily recognizable to riieriibers bf the public, br a desire for the 
J^prit de <?orp5 which such siriiilarity is felt tb iriculcate withih the police 
force itself" Thus the Court ruled a ratibrial connection could exist be- 
tweeri the hair code arid "the prorhbtibri bf safety of persohs and proper- 

Neither of these twb justify irig reasbhs applies easily to public school 
teachers. Nevertheless^ shortly after IGlJep, a federal court of appeals, re- 
lyirig bri Kette^, upheld a school regulation requiring all males to wear 
ties.** The cburt ruled that a board's "dress code is presumptively constU 
tutibrial" arid that the teacher had to carry the burden "of demonstrating 
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that the dress code is so irrationai that it may be branded arbitrary." 
Since the teacher faiied to carry his harden, the court upheld the dress 
code, saying that in "view of the uniquely influentiai roje of the public 
school teacher in the classroom, the board is justified in imposing^this 
regulation" arid that "teachers may properly be subjected to many 
restrictions iri their prdfessibrial lives which would be invalid if generally 
applied." 

On the other harid, a diflererit federal court ruled in favor of three 
males when they challeriged a Mississippi school board rule that elimi- 
nated long hair and restricted beards arid mdustaches;^^ The court's 
reasoning In this case was diflererit frdrii Kettty iri that a regulation 
prescribing "grddmihg habits of adults as cbriditidri df public employ- 
ment, unrelated to one's abijity to perforrii his wdrk, can drily be viewed 
with close judicial scrutiny," This court put the burderi dri the board to 
justify Its grooming code. The court could find rid valid reasdri fdr apply- 
ing a grooming code to teachers arid, without proof df disruptidri, cdri- 
cluded that the board lacked power to require it. 

Grooming codes can also be challenged when they treat meri arid 
women dilferentiy under Title VII of the Civil Rights Act of 1964-, which 
prohibits gender discriminatioii with respect to "cbriipehsatibri, terriis^ 
conditions or privijegt:s of empioyment."^*^ One court has already ruled 
under this law that a savings and loan association rnay be able _tb require 
all its employees to wear unilorms, but it could not require females tb 
wear uniforms and males to wear business suits." Thus grbbmirig codes 
fdr teachers would have to apply equally. Obviously, some variations in 
grddriiirig will be permitted between the sexes as long as they reasonably 
are based dri acceptable norms and related to educational needs. 

Burdens of Proof in First AmeSameht and Privacy Cases 

1 he first burden of probf teachers riiust riieet wheri litigatirig is prov- 
ing their claim. With the possible exceptibri bfgrbbrilirig cdde cases, the 
burden of proof standards for establishirig a pririia facie case df deriial df 
a teachePs constitutional rights is the sarrie iri First Arrieridriierit arid 
right-to-prlvacy suits. The burderi on the teacher is tb shbw 1) that the 
specific activity engaged in came within the First Anieridriierit br privacy 
guarantees, and 2) that the protected activity was a factor — brie factbr 
— motivating the board or a school adrriiriistrator lb take actibri agairist 
the teacher, whether it b<.» ^reprimand, transfer, deriibtibri, br disrriissal. 
If the teacher can carry thb Burden, then the adrriiriistrative actibri rriay 
rest on an unconstitutional foundation. If the admiriistratibri iritrbduces 
no evidence, the teacher will win. However, the board or admiriistratbr 
Is permitted to show that the state has the weightier interest. It has the 
burderi of introducing evidence on the state's interest. For example, in a 




rtrjfen>i|f-type case the braird mighUritrbc^i'^^v . - . - ence showing that the 
teacher's coirimuhicatibi: destrbye*i Ai'v <rorkit\^ relationships with his 
colleagues arid immediate s*»pervisrcjrs o'xid impaired his classroom effec- 
tiveness With his students. TKfs evidence would show that the state's in- 
terest iri the efficient bperatibri of irs schools had been iSpaired. Since 
the board introduced evidence, the court now must invoke the baiancing 
test, weighing the evidence and the interest on each side and ruling in 
favbr bf the party with the weightier case. 

A second type of burden can apply b all First Amendment and pri- 
vacy cases when the board fails to carry its burden under the Picking 
baiancing test and loses under that test. This second burden stems from 
the 1977 Supreme Gourt mling m Mi: HiMy City Scliooi Disfnct Board oj 
Ediuationy. Doyle.^ The teacher had been dismissed frdrn his teaching 
position for complex reasons, some relating to his exercise of free speech 
rights and some relating to other, valid considerations. He sued. At this 
point Doyle had the burden of establishing a prima facie case bf un- 
constitutional motivation. This is the same burden that a teacher must 
carry under the Z^^biH^ baiancing test. Ddyle proved ijis termination 
was based on at ieast one unconstitutidrial factor — retalialibri for exer- 
cising his right to free speech. The Supreme Court accepted that Doyle 
had proved unconstitutional mdtivatidri on the school district's part but, 
nevertheless, reversed and remanded the case. A leachePs showing of 
unconstitutional motivation, said Justice Rehriquisl, merely shifts a sec- 
ond, and difTerent, burden to the school district. While it could in- 
troduce evidence dri the stale's interest, the school district could in- 
troduce additidrial evidence shbwihg that it would have reached the 
same decision, i.e. , to terminate Dbyle, based soleiy on other valid (not 
onconstltutidrial) factors. If it carries this burden and shows that .*hc 
teacher would have beeri tenniriated bh valid ground*: then an invasion 
of a ieacher's cbristitutibhal rights is not the "reaP basis for the ad- 
ministrative actioh,_ahd the schbbl board wins. 

The Supreriie Cburt's apprbach in Mt. Heaiihy obviously creates 
problems. It irivites a schboi board to engage in post hoc rationalizations 
of what it riiight have dbne. The court must examine the various reasons 
that are prbffered and decide which of them arc valid: The dilemma fac- 
irig the cburt is how to distinguish betvireen what a defendant school 
board actually wbuld have done absent unconstitutional motivation and 
a mere pbst hoc rationalization. 

Cbhclusibns 

_ decide individual lawsuits bri a case-by-case basis and do not 

enact general Or sweeping gUideliries regarding teacher or administrative 
conduct. Case law seems to suppbrl the following statements: 




1. Teachers have a constitutionai right to communicate their opin- 
ions to the public, or to school administrators, about aU aspects of the 
school system. However, if their communicarion disrupts school pro- 
grams or substariiially interferes with school effectiveness, their right to 
free speech can be limited. 

2. Reprirhahds, dembtibris, transfers, dismissals, or any kind of 
retaliatory action based solely oil exercise of First Amendment or 
privacy rights are uhcohstitutiohal arid will be set aside. 

3. Even if a Dchddl district's discipliriary actibri against a teacher was 
originaliy based, in part, bri an uricbristitutibhal motivating factor, it 
will be upheld if the school district can show by a piepbriderarice of the 
evidence that it would have reached the same decision ariyway bri valid 
(not unconstitutional) factors. 

4: Where discretion is vesi^d in the teacher, assigried classrbbrri 
materials and teaching methods must be relevant to the objectives of the 
course and sincerely used with a serious educational purpose. Age arid 
the inteilectod and emotional maturity of students are important factors 
when experts judge **relev.'ncy.'' 

5. Generally, teachers cas^not be required as a cbhditibh of employ- 
ment to sign a disclaimer oath, but they can be required tb pledge sup- 
pbrt to the U:S. and st?:te constitutions. Membership in ah orgariizatibri 
havirig some unlawful purposes is an unconstitutional basis for disciplin- 
irig br terminating a zepcher: Questions related to a teacher's Ti* less tb 
teach riiust be answered if put to the teacher by the appropriate ad- 
riiiriistratbr. __ 

6. A schbbl district cannot discipline or terminate teachers for 
political activities carried bri off-campas, but their activities can be 
regulated by reasbriable rules, based on evidence, that protect the state's 
interest in bperatirig its schbbls effectively. 

7. Schbbl districts riiust riiake reasbriable accommodations for a 
teacher's religibus beliefs, but rieither a teacher nor the school district 
can prbrtibte any religibus belief, br all religibus beliefs. In classrooms or 
outside them in any way that affects a schbbfs educational mission: 

8. Private cbriduct bf a teacher (e.g. , Uriwed pregriaricy or homosex- 
uality) that does nbt imr lir a teacher's fitriess tb teach carinbt be ground 
for dismissal, even if ti.c activity is disapprbved bf by the community. 

9. School districts can impose bri teachers reasbriable grooming 
codes that are relevant tb achieving schbbl effectiveriess. 
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Procedural Due Process 

Nelda H. Cambron-McCabe 



Adverse employment decisions affecting schpbl persbrihel generate 
substantial litigation each year. One of the central issues in these cases is 
the adequacy of due prnress procedures provided by public school 
officials. The litigation shows a wide variety of procedural claims in- 
stituted against school systems, ranging from the infringement of pa*" 
ticalar aspects of due process guarantees tc complete denial of due 
process. With both constitutional and statutory laws granting teachers 
procedural protections, it is important for school officials to become 
familiar with established due process principles and to apply thein in 
rendering adverse employment dc «vms; 

Basic due process rights are embodied in the 14th Amendment, 
which guarantees that no state shall "deprive any person of iife. i-berty, 
or property without due process of law." The nature of due process re- 
quired is influenced by the individual and governmental interests at 
stake arid the applicable stale laws. Courts have established that a 
teacher's interest iri public employment may entail significant property 
arid liberty rights riecessitatirig due process prior to employment ter- 
riiiriatiori. If protected cbristitutioriai rights are implicated, due process 
erititles the teacher at least to a ndtittc of the reasons for the school 
board's action arid ari bppbrtiiriity for a hearing. 

Iri this chapter, two basic qtiestibris are explored: When is due pro- 
cess required? arid What due process is required? DUe :/tx»cess is re- 
quired brily if a teacher is able to establish a protected property or liberty 
interest. In the first section bf the chapter, the dimerisibris of teachers' 
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property arid liberty rights are examined in the context oF empjoyment 
termiriatioris. Iri the second section, procedural requirements of due 
ptoccss are identified and discussed. The concluding sections include an 
overview of remedies available to teachers for the violation of due pro- 
cess rights and general guidelines for the development of teacher ter- 
minaiion policies . 

When Due Process is Required 

Employment terminations can be classified as either dismissals or 
nonrenewals. The distinction between the two has significant implica- 
tions for the procedural rights that must be accorded a teacher. 
Nonrenewal is the release of a probationary or nontenured teacher at the 
end of the comract period, and generally it requires only notice that the 
teacher will not be reappointed: On the other hand, dismissal Is th^. ter- 
mination of a tenured teacher, or a nontenured teacher within the con- 
tract period, and neceLisitates full procedural protection. In this section, 
the procedural rights that mU *t b- provided the teriUred teacher arid the 
ndritenut'jd teacher are distiriguished. Specific atteritid:: is given to the 
cdridit;dns that riiay give rise to a ridhteriuref' teacher acquiring a pro- 
tected iiberiy dr property irii' r-st rrr ,-^icvraerit arid thereby estab- 
lishirig a clairii td prdceduraJ o v 'pr< . .s. 

Dismissal 

The term dismissal refers to the termination for cause of any tenured 
teacher or a probationary teacher within the contract period. Both 
tenure statutes and em ploy me ni contracts establish a property interest 
entitlir.y teachers to fall procedural protection: At a minimum, the fed- 
eral Constitution guarantees that a property right will not be deprived 
without notice and an opportunity to be heard. Beyond the basic cdn- 
stituttonal requirements, state laws arid schddl bdard pdlicies cdritairi 
Hetailed prdcedures that must be fdlldwed. Statutory procedures vary as 
td ^specificity, with sdirie states eriUriieratirig exterisive steps arid others 
ideriti^'/irig drily brdad parariieters. Iri each iristarice, the requireriierits 
are uiridirig dri the schddl board. Furtherriidre, a school district niust 
cdriiply with its dwri proccdureSj even if they exceed state law. For exarii- 
ple, if school board policy provides for a prelirriiriary notice of teaching 
iriadequacies and ari opportunity to correct rernediable deficiericies prior 
to dismissal^ this step is essential in rnectirig due process. 

A critical elerrierit iri disriiissal actibris is to show Justified cause for 
teririiriatibri of eriiplbyriierit. If causes are ideritified by s'.ate law, a 
school board must Hase disriiissal bri those grourids. Failure tb relate the 
charges tb statutor/ «fn5urids can invalidate the termiriatlbn decisibri. 



79 



Because typical statutes list broad causes such as ihcbmpetehcy, insubor- 
diriatibh, imihorality, uhprofcssibnai conduct, neglect of duty^ and 
other good and j^ust cause,' notice of discharge must clearly indicate cor- 
duct substantiating the legal charges. Procedural safeguards ensure thai 
not only wiJl a teacher be infornied of the specific reasons and grounds 
for dismissal but that the school board must prove the grounds and base 
its decision oh those grounds. Detailed aspects of procedural due process 
requirements are elaborated in subsequent sections of this chapter. 

Nonrenewal 

in most states, procedural pr • i ? not accorded to the proba- 

tionary teacher when empioymen. : - renewed. At the end of the con* 
tract period, employment can be terminated simply for no reason or any 
reason, as long as the reason is noi constitutiDnaiiy impermissible (e.g., 
exercise of fundamental constitutional rightsj. Generally, the only 
statutory requirement noiificatidn of nonrenewal dri befdre a 
specified date prior to the expiration df the cdntract. A few states provide 
for a written statement df reasdns and, on the request of the teacher, ah 
dppdrtunity fdr a hearing; but such prdvisidhs usually do hot inipiy the 
fight td ah evideiHiaiy heafihg feqiiirihg the school board to show cause 
fdr termihatidh. 

AlthdUgh state laws may hot pnJ vide the prbbatidnary teacher spe- 
cific pfbcediiral pfbtectibhs, a teacher's ihterest in public employmehl 
may be cbr.stitutibhaJly prbtCr ted. Protected interests encompassed by 
the 14th Amehdmeht were addressed, by the U.S^Suprcrne_Cburt in two 
significant decisions in 1972: fipar^ cf ^e^enU y. RoW and Fmyy, Smder- 
mann,^ According to these decisions, the ihrnhgement of a liberty or 
property interest entitles; a probatibnary teacher to due process rights 
similar to the rights of the tenured teacher. 

In Roth the question presented to the Court was whether a 
hbhtenured teacher had a constitutional right to a statement of reasons 
and a hearing pribr to non reappointment. Roth was hired for one 
; -aH^'mic year; at the end of the year the university informed him he 
would not be appointed for a second year. As a nontenured teacher, he 
was not entitled to procedural due process under Wisconsin law. He 
challenged the nonrenewal, alleging that failure to provide notice of 
reasons and an opportunity for hcai ing infringed his due process rights. 

The Supreme Court held that aonpenrwal did not require procedural 
protection unless impairment of a protected liberty or property interest 
could be shown. To establish infnitf^ement of a liberty interest the Court 
said the teacher must show that the ^mployei^s action 1) resulted in 
damage to his or her reputation and standing iu the community, or 2) 
imposed a stigma that foreclosed other empioyme.it opportunities. The 
evidence presented by Roth indicated there was hd such damage td his 





reputation or future emplbynient. Accordingly, the Sapreme Court con- 
chjclf^d that **[t stretches the concept too far to suggest that a person is 
deprived of 'liberty' when he simply is not rehired in one job but remains 
as free as before to seek another."* 

The Supreme Court also denied Roth's claim to a property interest in 
continued employment. To establish a property right, the Court said 
that an individuahnust have "a legitimate claim of entitlement" to a pdsi- 
tibn. This entitlement does not flow from the federal Cdnstitutidri but 
frbm state laws or employment contracts that secure specific benefits. An 
abstract de^[re or uniiateral expectation of continued empldymerit alone 
docs not constitute a property right; The terms df Rdth*s ajjpdihtnieht 
and the state law precluded absoluteiy any possible claim df f^ntitlement. 
Jn Sindenmnn the Supreme Court exumiried the circumstances that 
^ legitimate expectancy df reempldymeht for a horiteriured, 
teacher. Sinderraann was a ndntenUred teacher in his fourth year of 
teaching when he was notified, withdut a statemerit of reasons or an bp- 
P°^^'""'^y a hearing, that his cdhtract would hot be renewed. He 
challenged the lack df due process, alleging jhat ribhrehewal deprived 
him of a property interest protected by the Hth Amendment and 
violated his First Amendment right to freedom bf speech. 

In advancing a prbtected property right, Sindermann claimed that 
the college, which lacked a formal tenure system, had created an infor- 
mal dr de facto tenure system through varibus practices and policies. 
Spedficall^, Sihdeniiahh cite^ a provisibh in the faculty guide stating 
that "the College wishes the faculty rnember tb feel that he has perma- 
nent tenure as Torig as his teaching services are satisfactory."* The 
Supreme Court found in this '--sf^, unlike Roth, that the teachePs claim 
liiay have been based bn a legitimate expectancy of reemployment 
promulgated by the cblP gc. According to the Court, the lack of a formal 
tenure systeiTi did nbt fbreclbse the possibility of an institution fostering 
ah ehtitlemeht to a position li-* ugh its personnel policies; 

in assessing SinH'^rmann's free sji^ech claim, ihe Supreme Court 
cbhfinhed that a ifeachcrs lack of tenure does not void a claim that 
nonrenewal was based on the exercise of constitutionally protected con- 
duct. Due process niust be afforded when a substantive constitutidrial 
right is violated. According to a more recent Supreme CdUrt decision, if 
a consjitutional right i.s implicated in a nonrenewa!, the burder ia placed 
on the teacher to show that protected conduct was a substantial or 
motivatjng *actor in the school board's decision.* The establishment of 
this prima facie case then shifts the burden td the school board to show 
by a preponderance of evidence that it would have reached the same 
decision in the absence of the protected activity, 

The Reth and Sindermann cases serve as the legal precedehts for assess- 
ing the procedural rights of riohtehured teachers. To summarize, the 
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Supreme Court Held that a hbritehured teacher docs hot have a cbhstitu- 
tibhally protected property ric^ht in emplbymeht requiring prbcedural 
due process before denial bfreappbihtmeht. However, certain actions of 
the school board may create cbhditibhs entitling a hbntenured teacher to 
notice and a hearing similar to the tenured teacher. Such actions wbuld 
include: 

1. nonrenewal decisions dattiaging an individuars reputation and 
fntegrity, 

2. ribriferiewal decisions fdfecldsing other employment dppdf- 
tUhities, 

3. policies ari S bractices creating a valid claim to reempldymerit, 
and 

4. hbhreriewal decisibhs viblatihg fuhdamerital cbhstitutibhal 
guarantees. 

Subsequent litigation has provided further clarification of school 
board actions that may create property interests or impair i^berty in-^ 
terests:^ 

Property Interest. In general, a nontenured employee does not have a 
property claim to reappointment unless state or local governmental ac- 
tion has clearly estab.'lshed :^Uch a right. ^ A federal district court found 
that a Delaware school board created a reasonable expectancy of 
reemplbyment requ>'*irig prdcedu U prdtectidn when it advised a prin- 
cipal that his cbhtract wbuld be renewed if his performance was satlsfac- 
tbry. The cblirt concluded that the principal was justified in believing 
that he wbuld be reappbihted after receiving a satisfactbry performance 
rating.* On the other hand, is.suihg an emplbyee a series bf contracts 
over a number of years was hot fouhd tb cbhstitute a valid claim tb cbh- 
tihued employrherit in the absehce bf a guaraBiee in state law, Ibcal 
policy, or ah ernplbymeht cbhtract. Similarly, a statute prbvidihg a 
teacher, upon request^ a hearihg a:id staterhem bf reasons for 
hdhrenewal did hot cbhier a prbj>ertv ih'^-rt^&t ih emplbyrneht requiring 
legally sufficient cause for termination.'* Such a law simply ^ave the 
teacher ah bppbrtuhity tb preseht reasbhs why the contract shbuld be 
renewed. 

Establishing an expectancy of reemployment in a school district v, iih 
a formal tenure system is difficult. If a tenure system exists, courts have 
''efused to consider de farn> tenure Aigtiinents except in "extraordinary 
circumstaiices. An Arizona federal district court oecision illustratec 
the unique conditions that must exist to present a valid property claim. 
in that case, an individual was oflered a faculty position with tenure, but 
because of personal considerations, he rejected the oBer and secured 
a^.^urance 'hat tenure would be awarded at a later time, in fact, the dean 
of the college attached an addendum to the offer stating that ''the initial 
appointrp' * wiil not be with tenure, but you witi receive tenure 



automatically beginning in the year 1982-83 [third year], or sooner at 
our mutual convenience." PnUr id awarding the teii-.her tenure, the 
university decided, without a statement of reasons or a hearing, riot to 
renew his contract. The teacher challenged the action as a viblatibri of 
his property rights, arid the federal cbiirt agreed. The cbiirt concluded 
that the bfTer bf employment prbmisirig tenure was an exceptional siti*" - 
tibn that would lead the faculty rriemL* r legitimately tb expect cbhtihued 
erhploymerit. With such ah expectation, the university was required to 
treat his termihatibh in the same maiiher as a tenured teacher. 

As noted, property rights are created by state law or contracts but 
also may emanate frOTi politics, regulations^ or irnplied contracts. 
However, the sufficiency of the claim must be interpreted in light of a 
state's laws, irrespective of the claim's origin. In some instances, 
reference to state law can narrowly restrict or limit alleged property in- 
terests. For example, the U.S. Supreme Court, in construing a North 
Carolina employee's property rights, relied on the state supreme court's 
opinion that **an enforceable expectation of continued public employ- 
ment in that State can exist only if the employer, by statute or contract, 
has actually granted some form of guarante( Although in this case a 
city ordinance implied due process rights after six months of employ- 
ment, the Supreme Court reasoned that, in the absence of statutory or 
contractual obligations, the employee worked at the Vvill and pleasure of 
the city. To determine a property right, then, it is not only necessary to 
determine that the employer's actions led to an expectancy of employ- 
ment bat also that state law does not void the claim. 

Lihitty Interest The Supreme Court established rn Roth that damage to 
a teacher's reptitation or ertipldyability could infringe 14th Amendment 
liber V interests. I:-; subset^ ient decisions, the Court identified other fac- 
tors tiiat are prerequisite tb constitute a denial of a liberty interest. Ac- 
cording to the Supreme Cbtiit, procedural protections must be affbrded 
only if stigma or damaging statements are: 

1 . related to a loss of employment, 

2. publicly disclosed, and 

3. ailegetl to be false. 

Gbverhihental action daniagihg a teacher's reputatibh, stahdihg 
alone, is irisuificierit to invoke the procedural safeguards of the 14th 
Arriendrheht. The Siipreme Court has held that a liberty interest must 
be raised in connection with a loss of a gbvernivental benefit such as 
emplb/.'hent. Generally, under this test, a teacher who has been de- 
farhed by reassignrhent or a transfer cannot clairh violation of a liberty 
iikterest. T he Fifth Circuit Court of Appeals noted that ^thr internal 
transfer of an crrployce, unless it constitutes ^uch a change of status as tc 
be regarded essentially as a loss of employment, dors not provide the ad- 
ditional loss of a tangible interest necessary lo give rise tb a liberty in- 



terest meriting protection under the due process claus- of the Fourteenth 
Amendment."*^ 

Likewise, liberty is unaffected unless (damaging reasons are publicly 
communicated. The primary purpose of a hearing is to enable an in- 
dividual to clear his or her name. Without public knowledge of the 
reasons for ndnreappbintmerit, such a hearing is riot required. A sc!ibbl 
board is riot (.bristitutibrially bbligated tb provide a hearlrig as Ibrig as 
reasbris are cv. ?,vcyed iri a cbrifideritial riiaririer br at a clbsed meetirigj^ 
Neither is a prbtected liberty iritere«t affected by statements that are 
disclbsed iri a public riieetirig requested by the teacher, since the board's 
actibri did riot publicize the cbnimerits. Further, ruriibrs br hearsay 
reriiarks^urfacirig^as a result bf ribrireriewal do not impair liberty in- 
terests. The First Circuit Court bf Appeals rib^ .! that "in terms of likely 
stigmatizing effect, there is a wbrld of differences between official 
charges (say, bf excessive drinking) made publicly and a campus rumor 
based upon hearsay. "'^ 

Even when a school board publicly announces stigmatizing reasons 
for its action, there must be a factual dispute regcirding the truth of the 
allegations. If a teacher Hoes not cfiallf nge the truth of the statements, a 
name-clearing hearing serves no purpose. At the same time, however, 
nonrenewal based cn fidce, stigmatizing reasons that are not publicly 
aired does not injure a protected liberty interest: 

The primary liberty issue in termination of contracts is what charges 
constitute stigmatization. Nonrenewal alone is insufficient. As the Ninth 
Circuit Court of Appeals noted, "nearly any reason assigned for 
dismissal is likely to be to some extent a negative reflection on an in- 
dividual's ability, temperament, or character," but circumstances giving 
rise to a liberty mtrff-<iSt are narrow, Charges must be serious irnplica- 
tions against cl>ji'*acter, such as immorality and dishonesty. Acciisatibris 
found by lower /o roiirts to necessitate a hearing iriclude: 1) a 
serious drinking pr . aj. 2) apparent embtibrial iristability, 3) riierital 
illness, 4) imriibral conduct, arid 5) mid-year teririiriatibri bf cbri tract. 20 
Reasons held to pbse rib threat tb a liberty iriterest iriclude: 1) jbb-related 
cbmmerits such as persbriality differerices _ahd difficulty iri gettirig albrig 
with bthers, 2) hbstility tbward aiithbrity, 3J -hcbriipeterice, 4) aggressive 
bchavibr, arid 5) poor perfbrriiarice.^' Charge^ relating to job perforrri- 
arice rriay have ari impact bri fijture eriiplbv T !:rit but db hbt assurhe a 
nbristkiutibrial riiagy^itude. 

Requirements of Procedural Due Process 

Gbvernmerital actibris impairirig iridividual prbperty ami liberty 
rights secured by the 14*^ Arricridriierit trigger procedural due prbcess. 
The central questiori wiScri procedural prbtectibri applies is whdtpTcms is 
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due. Courts have noted that there Is no Exed set of procedures applicable 
under all circumstances. Rather, due process entails a balancing of the 
individual and gdverhmental interests affected in each situation. Ac- 
cording to the Supreitie Court, a determination of the speciRc aspects of 
due process requires cbhsideratibh of: 

First, the private interest that will be affected by the official action; second, 
the risk of an erroneous deprivation pf^ such interest through the pro- 
cedurcs used, and the probable value, if any, of additional or substitute 
procedural safeguards; and finally, the Government's interest, including 
the fun :tion involved and the fiscal and administrative burdens that the 
additional or s'lbstitute p'ocedural requirement would entail. 

Application of these standards requires only minimum procedures in the 
suspension of a student but a more extensive, formal process in the 
dismissal of a teacher. 

In assessing the adequacy of diie process safeguards, the judiciary 
looks for the jirovisiori of certain basic elements to meet cbhstitutibhal 
guarantees. Generally, courts have held that a teacher facing a severe 
loss such as termination of erhplby merit must be ensured procedures eh- 
cbm passing the fbllbwihg elerhehts:^^ 

1 . The teacher must be notified of the list of charges. 

2. Adequate tiitie must be provided for the teacher to prepare a 
rebuttal to the charges. 

3. The teacher must be given the names of witnesses atiU access to 
evidence. 

4. The hearing must bt, tbnducted befbre an impartial tribunal. 

5. The teacher has thfe vx^S'X tb representatibn by legal cburisel. 

6. The teacher (br legal cbuhsel) can ihtrbduce evidence and cross- 
examine adverse witnesses. 

7. The schbbl board's decisibh hiust be based oh the evidence and 
findings of the hearing. 

8. A transcript or record must be rhaihtaihed of the hearing. 

9. The teacher has thj righ* to appeal ah adverse decisibh. 

Beyond these constitmional considerations, courts also enforce pro- 
cediiral protections conferred by state laws and locid policies. These pro- 
cedures often are more extensive than cdnstitutional guarantees and 
must be strictly fbllbwed. Examples of such requirements are; advising 
prbbatibhary teachers of reasons for nonrenewal, providing detailed per- 
forrriahce evaluatibhs prior tb tertiiiriatibn, notifying teachers of 
weakhesses and allbwihg an bpportuhity for imprbvemeht befbre 
dismissal, and providing hbhtchured teachers a hearing upbh request. 
Failure to cbniply with these state and local stipulatibhs will invalidate 
the school bbardV action. 

Various eleh'ehts of sc'i'^bl board c*ue process prbcecdihgs niay be 



contested as inadequate. Qaestions arise regarding issues such as the 
sufficiency of notice, impartiality of the board members, and the burden 
of proof. The aspects of procedural due process that courts frequently 
scrutinize in assessin^^ the fundamental fairness "f school board actions 
are examined below: 

Notice 

Notice of charges is a minimum requirriiif .it oi procedural due pro- 
cess. In general, a cbhstitutibhally adequate notice is a timely notice that 
informs the teacher of specific charges and allows the teacher sufficient 
time to prepare a response. Beyond the constitutional guarantees, state 
laws and school board policies (local and state) usually impose very 
specific requirements relating to form, timeliness, and content of notice. 
In legal challenges, the adequacy of a notice is assessed in terms of 
whether it meets constitutional requirements as well as adheres to state 
laws and school board policies. Since failure to comply substantially with 
mandated requirements will void school board action, careful considera- 
tion must be given to specific elements of notice. 

Timeliness of notice often is a contested element ot due process. This 
particular aspect of notice is strictly constraed by most courts. When a 
deadline for nonrenewal or dismissal is designated by statute, a school 
board must notify a teacher on or before the established date. The fact 
that the school board has set in motion notification (e.g., mailed the 
notice) generally does not satisfy the statutory requirement; actual 
receipt of the notice by the teacher is critical. 2* For example. In a situa- 
tion where a statutory deadline was April 30 and the notice was mailed 
on April 29 but not received Until May 2, notice was held to be inade- 
quate. A teacher, however, cannot pUrpdsively avoid or deliberately 
thwart delivery of notice af .* then claim insu'^ ^cricy of notice. 2' 

Issuance of a timely i? /je to probation • teachers is imperative. 
Although the prbbatibhary icl.^r is riot cb:.>,tr/atibrially entitled to 
reasbris fbr ri Jrireriewal, xnosi . *ate> require the schbbLboard to ribtify a 
teac' er by a certai'i date of its decisiori to ribrireriew, Failure to observe 
this deadline rnay result in reihstatt.nent for an additional year or even 
the graritirig of tenure in some jurisdictibris.ss Generally, a school board 
cannot asseri that the terms of a teacher's contract waive the statutory 
right to tiniely notice. However, in a Wyprhihg case, the state suprerhe 
court held ihat a "one year on ly*^ clause in a teacher's contract accbm- 
pahied by a detailed, verbal explanation of the teinf>brary nature of the 
position constituted sufficient notice of nonreappointment. The court 
did cauiion that general use of the clause to circumvent the statutory 
notice r- «':tv?rement would not be acceptable.^ 

The or type of notice is usually delineated by state law. Courts 
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generally Have Held substantial cbmpliarice with form requirements (as 
opposed to strict cbmpliarice required for ridticr deadline) to be suffl- 
dcnt. Under this review staridard, the decisive factor is whether the 
notice adequately informs the teachei" of the peridirig actibri rather than 
the actual form of the notice,^ For example, if a statute r-^quires ribtifica- 
tion by certified mail arid the notice is riiailed by registered riiail br is 
personally delivered, it substaritially cpriip)lies with the state require- 
ment. The wording of a notice is assessed siriiilarly. Iri ari Arkansas case, 
the state supreme court said that a notice to a teacher that stated, "Ybu 
wiil not be presented to the Board of Directors ... for re-electibri for the 
1980-81 school yea-"^ was adequate to riot if y the teacher of ribrireriewal.^' 
The teacher had claimed the notice was deficierit because it did riot 
directly indicate nonrenewal as required by state law. Although substari- 
tial compliance is the primary consideration regarding form, oral 
notification will not satisfy the requirement of written notification. 
However, if notice form is not identified in statute, any timely notice 
that informs a teacher is adequate. ^2 

While form and timeliness are important concerns in issuing a notice, 
the primary consideration is the statement of reasons or charges for an 
action. Nonrenewal of teachers requires simply notification that the 
teaching contracc will not be renewed for the following year unless state 
br lbc£il restrictions require otherwise. 

With termination of a tenured or nonfsrobationary teacher's contract, 
hbwever, schbbl bbards must bring specific charges against the teacher^ 
If the state law identifies grounds for dismissal, charges niu -* He based on 
the statutbry causes. A leacher cannot be forced to defend ::gainst vague 
arid iridefiriite ch?irges such as incompetency or neglect of .uty. Notice 
riiust iricludesj?)ecific accusatibris tb enable the teacher to jjreparc a prop- 
er deferise. Tb illustrate, the Wybmirig Supreme CnHi^^ iu:ii<\ a notice 
that a teacher was using teaching inethbds that coniUCf i r -th the 
philbsbj3h^* of the school bbard and admin is t rati bri tb be \ir^x\ )i[mh]y 
yague,-*5 Siriiilarly, a federal district cburt fburid ct>riclus»»; ' ^o t^^Snonts 
identify irig the teacher's riecd tb iriiprbve arid ways tb imprbve \<j be in- 
adequate ribtice.^* Firially, briiy charges ideritified iri the ribtice can fbrrti 
the basis for disriiissal. 

Hearing 

In addition to nouce, procedural doe process requires an opportunity 
tb be heard. Some form of a hearing is reqaiied before an individ ual is 
drr'Hved of ? property or liberty interest. Cou-^s hpvc r prescribed in 
detail thr j>i'>:'<:uUrci to He frUowed in administrai ve hearinjs Basical- 
ly, the ru>-idamerital cc;>>uc'iMonal requirement is fair pfay, ih^t ' , an 
bppbrturiity tb n*- heart' ' ,< meaningful iimc and in a meaningful man- 
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ner. Beyond this general requirement, the specific aspects of a hearing 
are influenced by the circumstances of the case, with the potential for 
grievous losses necessitating more extensive safeguards. According to 
the Missouri Supreme Court, a hearing, in general, should include a 
nieaningfui opportunity to be heard, opportunity to state one's pdsilidn, 
opportunity to present witnesses, right to counsel, opportunity to cross- 
examine witnesses, and access to written reports in advance of hearing. « 
Implicit in these rudimentary requirements is the assumption that the 
hearing will be conducted by an impartial decision maker and the deci- 
sion will be based on the evidence presented. The fdllbwihg discussion 
examines issues that may arise in adversarial hearings before the school 
board. 

Adequdie Notice of HedTing, As noted, due process rights aflTord an in- 
dividual an dppdftuhity to be heard at a nieahirigful time. This implies 
that sufficieht time is alldwed between ridtice of the hearing and the 
scheduled ineetirig. Unless a tiiiie period is designated by state law, the 
schddl board can establish a reasonable tihie for the hearing. The length 
of time provided may vary from situation to situation, depending on the 
facts and circumstances. Iii a termihatibn action, the school board would 
be expected to provide ample time for the teacher to prepare a defense. 
However, the burden is placed on the teacher to request additional time 
if the length of notice is insufBcieht to prepare an adequate response. A 
notice as short as two days was upheld as satisfying due process where 
the teacher participated in the hearing and did not object to the time or 
rec^uest a postponement. Similarly, a one-day notice was found not to 
violate due process when the teacher did not attend the meeting to raise 
objections." A teacher who participates fully in the hearing process or 
waives the right to a hearing by failure to attend cannot later r^ise jack of 
adequate time to invalidate the due process proceeding: 

Waiver, Although a hearing is an essential element of due process, a 
teacher can waive this right by refusing to attend a hearing or walking 
out of a hearing;3« if state law provides an opportunity for a hearing 
upon the request of a teacher, failure to request such a hearing also con- 
stitutes a waiver: in some states, a hearing before the school board may 
be waived by an employee's election of an alternative hearing procedure 
such as a grievance mechanism. A I'ennsyivani::^ school board was not 
required to provide a school employee a hearing in additidh td the ar- 
bitration proceeding he had selected. In this case the Third Circuit 
Court of Appeals held that either a hearing befdf e the schddl bdard dr ar- 
bitration under the cdllective bargaining agreement met the cohstitu- 
tidhal requirements df dUe prdcess. 

Impdflidtity of lh£ School Board. One of the central questions raised 
regarding hearings is the impartiality of the school board as a hearing 
body. This issue arises f^ccause school boards often perforn* '•^tjltiple 
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furictibhs in a hearing; they m y investigate the allegations against a 
teacher, initiate the proceedings, arid rerider the firial judgment. 
Teachers have contended that such exparisive irivblvemerit violates their 
ri^ht to ah unbiased decisibri maker. Gerierally, case law has rejected the 
idea that cbmbiriihg the adjudication arid iriyestigatiori furictioris viblates 
due process rights.*^ As such, prior knowledge of the facts does ribt dis- 
qualify school board members. SiriiUarly, the fact that the board riiakes 
the initial decision to terminate cmplbymerit does riot rerider subsequerit 
review impermissibly biased. Neither is a hearing prejudiced by a 
limited, preliminary inquiry to detcrrnine if there is a basis for ter- 
minating a teacher. The Colorado Supreme Court noted that since hear- 
ings are costly and time-consuming, a preliminary investigation to 
determine the need for school board action may save time as well as 
potential embarrassment. ^> 

The U.S. Supreme Court firmly established that the school board is a 
proper review body to conduct dismissal hearings in Hortonville Joint 
Schooi District v. Hortonviik Education Association *^ In the HvrtonvilU case 
tlie Supreme Court held that a schooi board's involvement in collective 
negotiations did not disqualify an impartial hearing board in the 
subsequent dismissal of striking .vachers. The Court noted: 

A Mtowing that Sc Board was "invol ved" in Sc events preceding; this deci- 
sion, in light of the irnportant Interest in leaving with the Board the power 
giveri by the state legislature, is ribt enough to bvercbriic the presUmptidn 
of hbricsty arid integrity in pdHcyrtiakers with decision-inaking power. 

Although the school bo.Ttrd is the proper hearing body, specific bias on 
the part of the board or its members is constitutionally unacceptable. A 
high probability of bias can be shown to exist if a board member isas a 
financial or personal interest in the outcome of the isearing or if a board 
member has suffered personal abuse or criticism from a teacher. Several 
cent cases illustrate instances of unacceptable bias. For example, the 
Alabama Supreme Court invalidated a teacher termination hearing for 
"iritblerably high bias** created by a school board member*s son testifying 
agairist the teacher.** The son had been the target of peraonal abuse by 
the teacher. In a Terith Circuit case, bias was shown to exist when one of 
the bbaxd riieriibers had campaigned to rerilbve the superintendent from 
his pbsitibri, arid twb bther bbard riieriibers had riiade unfavorable 
siateriierits^ tb the effect that the siipeririteriderit "had to gn.''« xhe Iowa 
Supreriie Cburt cbricluded that a schbol bbard's rble of **irivestigatibri, iri- 
stigatibri, prbsecutiorij arid verdict rerideririg^ deriied a teacher ari irii- 
partial hearing, since iri reachirig a decisibri, the brily eviderice the bbard 
had to call bri was its own persbrial kribwledge bf the case because there 
%vcre riu witnesses.** Other iristariccs bf pbttntial bias would iricliide 
School board members testifying as witnesses, prior aririburicehierits by 
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board members of views arid positions showing closed minds, and board 
members assUmirig adversarial or prosecuting roles. 

Unless bias clearly can be demonstrated, as in the aforementioned 
Cases, the school board will be deemed an impartial decision maker. To 
disqualify the board or a particular board member, a teacher has the 
burderi of showing specific bias, not merely potential for bias: However, 
school boards are not required to submit their members to examination 
arid iriterrogatiori For potential bias. This examination, which Is ari 
a^:pect of judicial proceedings, is usually not available to interrogate 
meriibers of administrative hearing bodies: A Pennsylvania court, iri re- 
jecting such a request, stated that, **The administrative process shbulc! be 
speedy, cheap and simple, keeping the role of lawyers to a miriiriiurii 
rieccssary to achieve fairness."^" Farther, the court noted that everi if it 
were shown that board members had prior knowledge or views, it would 
hot aflect the fairness of the hearing: 

Evidence. Under teacher tenure laws, the bUrderi of proof is placed bri 
the school board to show cause for dismissal. This burden requires the 
board to produce substantial evidence tdjustify disriiissal. Generally, the 
standard of proof applied to administrative bodies is to show a "pre- 
ponderance of evidence:" More stririgcrit reviews such as the "clear and 
convincing standard" and the "beyond a reasdriable doubt standard" are 
inappropriate: Proof by a prepbriderarice of evidence simply indicates 
that the majority of the evidcrice supports the board's decision. If the 
board fails to meet this burderi of proof, the decision will not be upheld 
by the jodiciar^ For exariiple, the Nebraska Supreme Court, in over- 
turning a school board's disriiissal decision, concluded that dis- 
satisfaction of parerits arid school board members war hot sufficient 
evidence to substaritiate clairiis of incompetency of a teacher who had 
received above-average performance evaluations during her entire term 
of empldyrilerit.'*-* 

Iri nbrireriewals, of course, the burden of proof is placed on the 
teacher challerigirig the board's decision to show that the board's action 
was based bri iriipermissible reasons. As noted earlier, the teacher must 
establish that cbristitutibhally protected conduct is a substantial or 
rilbtivatirig factor m nonrenewal; and then the burden shifts to the board 
to show by a preponderance of evidence that it would have reached the 
sarric decisibri in the absence of the protected activity:^" 

The objective of school board hearings is to ascertain the relevant 
facts of the situation. J^' In the school setting, hearinirs are ribt eri- 
cumbered by technical, judicial roles of evidence. However, eyiderice 
introduced should be relevant, related to the charges, arid well docu- 
mented. Only evidence presented at the hearing cari be the basis for the 
board's decision ^ Unlike formal judicial proceedings, hearsay evidence is 
generally admissible in administrative hearings. Cburts have held that 
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such evidence provides the backgrou id ^ -\ i^sj ' ^or uhderstahdihg the 
situation. 5-2 While cbmirierits arid cbii* . *irits r parents have been con- 
sidered relevant, hearsay statenierits o» i^^dents fiavc been given little 
weight. 5^ 

Findings and Decisiohs. At the conclusions of th»- Clearing, the board 
must riiake sjjecific findings of Fact. A w: '.te* rep* c jF the findings on 
which the board based its decision is esschtiil. iw stages require such 
a record, arid riibst federal arid state courts im, js^ the requirement. 
Withbut a repbrt oF the findirigs of fact, apr r- :.'te i Immistrative or 
judicial review would be impeded. The Minnesc i jupreme Uourt iden- 
tified several problems that might occur wiTh judicial review in the 
absence oF clear findings of fact: Specifically, thv- court noted: 

Without findings of fact, the trial court jhas] no waj c*" knowing uprri 
which of the four charges the schpol board based it^ d -vision. If the tna\ 
cbiiri were to review the riierits of the case without finv.'ngs of lact, there 
Would be rio safeguard against judicial ericrbachriieiU n the school board's 
function since the trial court might affirm on a charge rejected by the 
school board. 

Similarly, the Oklahoma Supreme Court held that n ^iobatioiiary 
teacher entitled to a hearing by state law also is entitled to be told '^hy 
the board reached its decisionals The court admonished that "an ♦bsence 
of required findings is fatal to the validity of administra:ive H-ciiions 
even if the record discloses evidence :o support proper findirrgs.'^'' I'he 
findings of fact do not have to be issued in technical legal langiiagr but 
simply in a fornn that explains the reasons for the action; 

Related to the necessity of enumerating findings of fact is the school 
board's doty to vote on the specific charg;es brought against the teacher. 
A teacher has the right to know the charges the board relied dri in 
reaching an adverse employment decision. Additionally, the board's 
record must Indicate the evidence supporting its decision. 

Post'Tmnination Hearings. Generally, a pdst-termiriatibri hearing dbes 
not satisfy constitutional due process requirements in disriiissals for 
cause. An Arkansas federal district court summarized the inherent irieq- 
uity of such hearings: 

The very purpose of procedural prbtectibri is the teriiperirig of the decision 
process to help insure fairness, and fairness demands that competing in- 
terests be represented before the decision maker on as equal a footing as 
circumstance permits. The individual who is the object of the proposed 
gbverririierital action should not have to bear tlie Handicap of overcoming 
the inertia of the status qiib; He should riot bear the burderi of persuadirig 
the decision maker to reverse a fail accompli Unless the proponent of the 
action can show specific, valid, and appropriate reasons for precipitous, 
prehearing action.^" 
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Unless extenuating circamstances jastify immediate action, a hearing 
mast occur prior to the termination decision: Circumstances involving 
severe disruption to the educational process or threat to the health and 
safety of studenis could necessitate prompt action. Ordinarily, even 
under these conditions, teachers should be suspended ^' pay pending 
the final decision to terminate. 

Remedies for Violation of Due Process Rig^tls 

An elemen t of due process is the right to appeal an adverse decision of 
an admihistrative body to a higher authority such as a court of law. The 
legal cases cited in this chapter illiistrate the variety of issues appealed to 
courts on procedural grounds. Several points are irripdrtaht to note 
regarding J[udicial review. First, courts generally will hot interject 
theiriseK^es into school board review proceedings until all aspects of the 
administrative appeal process have been exhausted. A teacher alleging 
denial of due process must first use established admihistrative pro- 
cedures prior to resorting to judicial review. Second, in reviewing 
teacher termination actions, the Judiciary does not substitute its judg- 
ment for that of the school board. Rather, courts examine cases to deter- 
mine if the school board failed to accord the teacher procedural 
protections, impaired substantive constitutional rights, or was arbitrary 
and capricious in its decision. If upon fv^view it is found that protected 
rights have been violated, courts attempt to redress the wrong by fram- 
ing an appropriate remedy. 

Judicial remedies for the violation of procedural due process rights in 
employment terminations may include award of compensatory and pu- 
nitive damages, reinstatement to the former position, and attorney's 
fees. The specific nature of the award depends on individual state 
statutory provisions and the discretion of courts. State laws often iden- 
tify damages that may be recovered or place limitations on t/pes of 
awards. Unless state provisions restrict specific remedies, courts have 
broad discretionary power to fdrmulate eqiiitable seltlemerits. 

Under Section 1983 of the Civil Rights Act of 1871, both school 
board members arid school boards are liable for payriient of damages to 
teachers wheri cbristitutibrial rights siJch as due process are violated. Iri- 
dividual school officials may claim qualified iriiriiuriity for actibris taken 
iri "gbbd faith"; however, disregard of cbristitiitibrially protected rights or 
impermissible mbtivatibh may demonstrate a lack of gbod faith. While 
board members possess a certain degree bf immunity ,^ school boards are 
not protected against liability, even if their eiriplbyees have acted in gbbd 
faith. The Supreme Court's interpretations of Sectibh 1983 in recent 
years have expanded significantly the likelihood of teachers recovering 
damages from school systems, and therefore more and more teachers are 
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turning to federal courts for restitutibri.w 

___^^°"^^^'7^^'^^8^s may be extensive for procedural violations if a 
able to demdristrate substantial losses. A Delaware federal 
district court cited earlier illustrates the factors considered by courts in 
ordering relief.ei The federal district court found that a principal, who 
had been assured of contract renewal if his performance was satisfactory, 
was entitled to dUe process before termination of employment: The 
failure of the school board to provide procedural protection resulted in a 
judgment against the board and its members. The court held that the in- 
jured individual should be compensated for lost salary, out-of-pocket ex- 
penses, physical and mental stress, and injury to reputation in the 
ambUrit of $51^000. In addition to the compensatory damages to repay 
the principal for harm inflicted by the board, the court found that 
pUriitive damages were appropriate. The sole purpose of punitive 
awards isjo deter school board members and others from cdmmittirig 
simijar offenses in the futm-e; but unless evidence indicates gross 
disregard of protected rights, extraordinary awards will riot be 
imposed.^ In this case, a jury award of $77,500 was fdurid to be ex- 
cessive and was reduced ]o $7,750: Further, the cdUrt drdered reiristate- 
ment of the principal and expungement of persdririel records. 

Types of remedies awarded by courts will deperid dri the protected in- 
terest impaired. While reinstatement generally is drdered when property 
"^*^i^^''_^A^^^^'^^» is not appropriate fdr the iriipairmeht_bf a liberty 
'"i^'l^A "S^^ continued emplbyriierit existed. Ordinarily a 

successful liberty claim would icq U ire brily ari bppbrturiity to clear one's 
name. However, the Tenth Circuit Court bf Appeals noted that 
reinstatement is not absdlutely fdrecldsed if a teacher can prove that he 
or she would have been retairied had full procedural due process been 
provided.<i3 But the cdUrt did ridte that with the problems of proof, the 
probability of success was retridte. 

Attorneys* fees are ridt automatically granted the teacher who prevails 
in a lawsuit, Unless authbrized by state or federal laws. Although some 
state courts may exercise discretion in awarding attorneys' fees, general- 
ly fees are deperiderit bri statutory authorization. At the federal level, 
however, Cbrigress's enactment of the Civil Rights Attorneys' Fees 
Award Act iri 1976 gives federal courts discretion to award fees in civil 
rights suits.'i* Receipt of fees at either state or federal level requires the 
teacher tb be the prevailing party. 

Guidelines for Developing Due Process Procedures 

Terriiiriatibri of a teacher's employment may involve bdth state arid 
federal rights. State tenure laws identify specific empldyriierit rights, 
while the federal Constitution ensures that a teacher will be prdvided 
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procedural due process if a property or liberty interest exists in employ- 
ment. Below are some broad guidelines to assist school officials in the 
development of due process procedures. 

1. Due process procedures should be established locally for the 
dismissal and ribrirenewal of teachers. Procedures should delineate when 
due process will be given, specific rights of teachers, arid eleriierits of due 
process. 

2. Procedural policies adopted by the school board must riot cbriflict 
with state requiremerits. 

3. Although the school board is hot required to provide reasbris for 
nonrenewal, the board policy should identify imperriiissible grburids fbr 
nonrenewal. These grounds would include violation bf substaritive cbri- 
stitutional rights; arbitrariness or capricibushess bf school officials; and 
discrimination involving race, sex, and religibn. 

4. School board policies should nor enumerate specific reasbris for 
nonrenewal or denial of tenure but should include gerieral criteria for 
evaluating teaching performance for reappointmerit and tenure. 

5: A nontenured teacher may be terminated at the end bf a cbntract 
period without cause, as long as the termination is not for ari imper- 
missible reason: 

6. Procedures should allow a teacher an opportunity for a conference 
with the board when termination is based on allegedly impermissible 
reasbris. 

7. If reasons for nonrenewal are given to a teacher^ ^^^y ^^°"!^_^^ 
cbriiriiuriicated in a cdnfidcritial manner to avoid damage to the teachePs 
reputatibri or future employment opportunities: 

8. A teriufed teacher may be dismissed only for causes specified in 
state law arid rilust be provided full procedural due process: 

9. Procedural pblicies should address form and timeliness of notice, 
schedulirig bf the hearirig, aiid cbriduct bf the hearitig. 

10. Full prbcedural rights iri a disriiissal hearirig must include represen- 
tatibri by cburisel, presentatibri bf eviderice arid witnesses, examiriatidri 
arid crbss-exariiiriatibri bf witnesses, repbrt bf firidirigs of facts, decision 
based ori eviderice, arid a recbrd bf the prbceeding. 
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It is difficult to generalize about collective bargaining in public 
education because it is such a dynamic process. Its focus changes as rela- 
tidriships change and as different priorities arise. Currently, for exam- 
ple, fiscal crises in school districts and declining enrollments permeate 
most collective bargaining relationships. Because of the depressed 
ecbribmy, the political climate is unfavorable to unions in general; and 
because school systems are the largest category of local expenditures of 
public funds, the political climate is unfavorable to teacher unions In 
particular. As a result of these and other factors, public attitudes will 
affect the goals and positions of public employers. In turn collective 
bargaining is directly affected. 

It is also difficult to make generalizations about collective bargaining 
in public school employment. On\y 31 states have laws authorizing col- 
lective bargaining, and few of these laws are alike. * Some cover all public 
employees; some cover just teachers: A farther complication is the varie- 
ty of administrative and legal structures that enforce collective bargain- 
ing rights and obligations: Nevertheless, collective bargaining by 
teachers does exist in every state regardless of the eupliemism applied to 
it. in states such as Ohio, which has no statute sahctidriihg collective 
bargaining, those unions with exclusive recognition sometimes exercise 
more power and obtain stronger enforcement of their rights by the 
courts than their counterparts in states that have statutes authbrizihg 
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collective negotiations. Despite these differences^ a considerable degree 
of consensus has evolved thrbughbut the states. Nevertheless, one should 
be familiar with Ideal law arid decisions pertaining to it in order to apply 
accurately any gerieralizatibri to specific local circumstances. Also, keep 
in mind that decisions frbrii other states are frequently argued as prece- 
dent and often riiay have that effect in cases of initial impression or even 
modification bf preyibusly judge-made law in a particular state: 

This chapter will highlight the major features of the law as it has 
evolved to this pbirit, identify trends, and speculate on future issues: 

Coristitiltibhal Issues 

^"^'L^^^^"^'y primary issues iri public sector labor relations in- 
volved constitutional rights. In fact, mbre often than not a lead case 
involved public educatiori, with schbbl boards invariably one of the par- 
ties: 

The seminal cases were both decided iri 1968. In McLaughlin v. 7?/^- 
the Seventh Circuit Cburt bf Appeals Held that the First Amendment 
protected the right of teachers tb erigage in union organizing activity;2 
and in fizkering v. Board of Educdtwh the Supreme Court delineated the 
narrow limits a schbbl bbard as ah employer could place on its em- 
ployees, particularly with regard tb public criticism of the employer:^ 
For many years the rilajbr cases and major issues were expressed In con- 
stitutional terms, culminating in 1979 with Ahood v. fktroii Board vf 
Edticdtion iri which the Supreme Court upheld the constitutionality of the 
agency slibp in school districts, giving the union exclusive recognition as 
in the private sectbr model,'* Specifically, the Court ruled that the union 
could cbllect service fees from teachers who were not members of the 
uhibri. 

Thereafter, the courts became increasingly reluctant to deal with 
cbristitutibrial issues involved in labor relations cases: For example, in a 
1978 case in Ohio the federal district court complained: 

P]"^^^"^^ the aJl-tbb-farhiliar situation in which a dispute,' 
cpmmonplace in the private sector^ becomes cbnstitutibrial litigation by 
virtue of the fact that a public employer jthe school board) is involved, 
rather than private entities, and the (plaintiff is] therefore, able to turn a 
prdblem of labor relations iritb a cbnstitutibnal issue.^ 

Today, the iarger" issues are seldom raised. Instead, atteritibri terids 
to be directed at the collective bargaining process itself, with the excep- 
tion of cases involving affirmative action, the iriipact bf seriibrity bri 
reductions m force, contractual provisions afTectirig riiaterriity leave, or 
the looming issue of "comparable worth." Plaintiffs are rib Ibriger trying 
'^^'^^^^^ P'*°^^^^ cdnstitutibrial rights applicable to labor 

relations.'^ Perhaps this is so because of a perceptibri by unions that there 
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is not presently a receptive judicial climate. U may also be due to the 
gefiefal acceptance of the doctrine that the state as an employer cannot 
ask an employee to surrender a right he or she would otherwise be enti- 
tled to as a private citizen. Individual rights are most likely to be 
diminished by attacking the principle that constitational rights are in- 
yblved when the gdverrirnerir takes action with respect to an employee: 
Taking its place will be the theory that "governmental action" is not in- 
volved when gbverrimerit, as an empldyef, deals with its employees in a 
mariner that does riot aflect their fights as private citizens and allows a 
public eriiplbyer rights coriiparable to a private employer dealing with its 
eriiployees. 

The issues iri labor relatibris iri the riear future will deal with specific 
problems and are less likely tb have effect bri the entire body of cdristitu- 
tional law. One recent battlegrburid has been the rble of the exclusive 
representative with regards to free speech, as iri the right tb use a schbofs 
internal rriail system. Cdrrimbrily, the exclusive rcjareseritative riegb- 
tiates a contractual provision tb preclude competing uriibris frbrri siich 
use. The Sixth Circuit Court upheld the cbristitutibhality bf such a 
policy as rationally related to the goal of preserving labor peace withiri 
the school system. ^ However, the Seventh Circuit Court viewed such a 
policy as unconstitutional, explaining that, because limitation of speech 
on the basis of its content or on the basis of the identity of the speaker 
usually requires rigorous judicial scrutiny, there must be a compelling 
state interest for such limitation, in other words, it was not enough for 
the limitation to be merely rationally related to a legitimate state in- 
terest. The court found no clear proof that the incumbent union's execu- 
tion of its duties would be significantly impaired by permitting access to 
the schddFs mail system, and that claims of substantial disruption 
amburited td mere speculatidn; therefore, disparate access to com- 
muriicatibri channels (as distinguished 4*rom other rights such as dues 
checkbfl) cbuld ndt be justified." The Supreme Court overturned the 
Severith Circuit Cbuft dri the basis that the school niail system is not a 
public foriirri arid that the access pdlicy, based dn the union's status as 
exclusive fepfeseritative, is cbristitutiurially permissible since it is a 
reasbriablc riiearis bf erisufirig labor peace. Iri shdft, exclusive recogni- 
tion was a sufficient distirictibri.'' 

The issue of whether a uriibri rriay waive the cdristitutidrial rights df 
those it represents is aribther issue bri the hbrizbri. Iri brie case a federal 
district court ruled that teachers could waive their acadeniic freedbm 
through a collective bargaining agreerrierit arid, as a cbrisequerice, the 
school board could ban books it btherwise could ribt prbhibit.'" 
However, oh appeal the Tenth Circuit Court held that the waiver was 
not clear and express enough and that the school bbard cbuld exclude the 
books in contest on other grounds.'' There have been a few bther cases 
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establishing such a waiver, bui the union's authority to do so is less than 
clear and is likely to be challenged:'- 

In a case involv|ng t^ermjnation of a teacher, the plamtiH'claimed that 
one of the employer's reasons for termination was the plaintiffs exercise 
of free speech, which is protected under the First Amendment. In ruling 
on this case, Mt. Heaithy City Schmi District Board of Education v. DoyW^ 
the Supreme Court held that the teacher could riot be reiristated unless it 
was shown that his discharge would not have occurred urilessjhe board 
desired to penalize the teacher for his exercise of free speech. The Court 
explained that an employee should riot be able to shield himsell' from 
discipline by raising as a defense that brie of the employer's reasons was 
improper. Bdf rowing from the M. H^aft^ context, the National Labor 
Relations Board subsequeritly applied a like test to unfair labor prac- 
tices, charigirig its past policy of allowing brie bad reason to taint all 
other reasbris br deferises.'* The latter test had been commonly used by 
state public eriiplbymerit relatibris boards. Now there is a question 
whether states will follbw the NLRB's hew policy, and also the question 
— which has yet tb be settled in the private sector — of where the burden 
of proof resides bnce the existence of mixed motives has been estab- 
lished. 

If the future brings no significant additions to the number of states 
sarictibriirig collective bargaining for public employees and if some of the 
current states with skeletal sanctioning laws do not amplify their 
statutes, with a change in political climate the Supreme Court's decision 
in National League Cities v. Usery^'^ undoubtedly will be reexamined and 
will become a pressing legal issue: The Supreme Court scuttled what 
had appeared to be almost a certainty: the passage of a national public 
sector law. its decision held that Congress lacked the cbristitutibrial 
power to appiy the Fair Labor Standards Act to state arid Ibcal gbverri- 
mems: However, the case was decided by a riarrbw 5-4 riiajbrity, arid 
the decision may be subject to review arid riibdificatibri iri later cases. 
The basic proposition in Usery was that Cbrigress "riiay ribt force directly 
on the states its choices as to how esseritial decisibris regardirig the cbri- 
duct of integral gdvefnmerit furictibris are tb be^rriadc."'*^ 

The key word iri the abbve qubte is "force. The wbrd takes on added 
meaning wheri it is realized that iri brder for municipalities tb take over 
private trarisit cbriipariies arid tb receive federal funds under the Federal 
Urbari Mass Trarispbrtatibri Act, the municipality must comply with 
certairi labbr law requiremerits. Thus far, the courts have held that such 
a requireriierit is ribt uricbristitutibnal since a locality is not compelled to 
seek federal fu rids arid, therefore, participates at its own option.'' The 
bbvibus questibri is whether it would be constitutional to condition 
receipt of revenue sharing upon public sector labor relations re- 
quirements or whether the reliance on federal funds de favto forces a 
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choice bri state govern merits with regard to the cbriduct of iritegral 
gbverririierit furictibris. The answer riiay be brie bf the riibst hbtly de- 
bated tbpics of the decade arid riiay iridicate^hbw the future bfriatiorially 
established labor relations standards will affect public education. 

Authority to Bargain in Absence bf Statute 

For many years there had been debate as to whether a state or 
municipal Jurisdiction could engage in collective bargaining with a 
representative of its employees when there was no express statutory 
authority to do so. Now, in most states without statutory authdfizatidri, 
the courts have accepted that by virtue of the power to "do business" or 
the pbwei* to hire teachers arid to fix their salaries, a schbbl board has the 
authbrity tb erigage iri a cbllective bargairiirig relatibriship.^^ 

Iri these states there is rib cbriipulsibri to riegbtiate; there are brily 
vbJuritary arrarigemerits. As a Lorbllary, there is rib eriforceriierit riia- 
chinery, since, iri effect, there are rip obligatory rights. However, courts 
iri these states are prone to fill the ybid. For exariiple, iri Ohio there is rid 
statute authorizing hegbtiatibns, but there is a law prohibiting public 
employee strikes. A court enjoined a strike by teachers, but went beyond 
and required the school board tb enter intb ah bral cbntract it reached 
with the union but later refused to sign and execute.'^ 

Where collective bargaining exists due to union power rather than 
statutory right, only the strongest unions have obtained recognition. 
Due to such strength, they often possess power and contractual rights 
beyond what a statute would accord. Difficulties are likely to be faced in 
the future when new state laws preserve such bargaining and contract 
rights and privileges but do not grant such rights and privileges to 
others, in fact, the existence of such prior rights and privileges 
sometimes results in broader rights for unions than otherwise would 
have been probable. 

Recognition of Unions and Representation Questions 

Generally, iri the private sectbr uhibris have been accbrded recbgrii- 
tion to represent smaller employee units than is permitted in the public 
sector. Although larger units are characteristic bf the public sectbr, the 
extent to which fragmentation should be allowed to exist continues to be 
an issue. Because a governmental employer usually has larger and more 
diversified groups of employees, it would be faced with both cost and ad- 
ministrative problems if it had to bargain with separate units of 
employees represented by different unions. However, homogeneity of a 
bargaining unit may help to promote stability, and a anion may have 
difficulty in representing workers who do not share the same goals or 
aspirations. Also, when a smaller group of workers is swallowed up by a 
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larger group, jhe smaller group may have difficulty in obtaining meah- 
ingful representation. 

In most school districts professional education employees are in a 
single unit, even if they are noninstructidnai. Similarly, most nbnprbles- 
sionaJs are lumped into one or two units. In addition, there h^s been a 
add other employee groups to these already large units. Two 
'"^^5"^^^^^^ Pennsylvania are illustrative. In one case the state's in- 
termediate court upheld the addition of substitutes, who were certified 
K-achers employed on a full-time basis, to the existing bargaining unit of 
icarhers.^" In another case the court sustained the inclusion of support 
personnel from the schboFs adult educatibri program in the unit of sup- 
port persdnnel serving the regular secondary program.-'' Questions to be 
faced in the future include hbw far these accretions will be permitted to 
go and will the courts reexamine the inclusion of occupational groups 
such as librarians, guidance counselors, or nurses in teacher units. 

A far larger jjrbblem Ibbms as the result of hybrid arrangements be- 
tween p>rivate and public employers, multiple public employers, or 
different levels bf governmental employers designed to achieve efficiency 
as a result bf fiscal constraints. For example, a Maine bos company Was 
held tb be acting bh the behalf of the school district because of the degree 
of cbritrbl the district maintained over the details of the work to be per- 
formed. The school district supplied the buses to the company, which 
could be used only for transportation of city school children. Further, 
the school district remained responsible for compliance with state arid 
federal regulations pertaining to equipment on buses, retairied veto 
power over the hiring of any school bus driver, and supplied all gasblirie 
to operate the buses. The NLRB appears to be applyirig a similar 
degree-of-control test: However, in noneducatidri cases, other factbrs, 
such as monetary control, have been used td determirie who is the public 
employer The result sometimes has beeri a firidinj; that there are co- 
employers. -'Uf state governments or state boards bf education continue 
to assume a greater role in flriaricirig public educatibri or in imposing re- 
quirements on local education, the ideritity bf the eriiplpyer can be a 
^'"'^^^^j '^^^^ ^° unions that wish td riegdtiate bri riiajbr decisibris ribt con- 
trolled by the local school board. 

An off'-shoot of these hybrid arrarigeriierits is the difficulty of deter- 
mining who are employees. For exariijDle, are iriterris, who teach in a 
^'^^^^ rid more thari brie terrii arid receive a stipend of 

$2,000, empldyees wheri they cbritiriue to be registered as college 
students arid pay tuitidri, althbugh their sole academic responsibility is 
their iriterriship? Such a case bccurred iri Wiscbrisiri where the court held 
that the iriterris were errijjloyees bf the school district under the state's 
collective bargairiirig statute, but were placed in a bargaining unit apart 
frorii the regular teachers due tb their short-term appointments and their 
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expectations to be hired elsewhere.^* As job sharing and other ar- 
rahgemehts, sUch as private sector employees teaching in public schools 
for specified durations, continue to develop, the determination of who is 
an employee will become even more critical. 

Another issue in jsublic sector collective bargaining is differences of 
opinion cbhcernihg who is a supervisor or a mahagemeht official. In the 
private sector, managerial employees have no statutory rights, although 
ah employer can voluntarily accord recbghitiori to a union that repre- 
sents them. In the public sector, employers seldom are given any choice. 
Either supervisors are excluded, are mandatorily included in ah existing 
unit, or are represented in a separate unit. There is a further division of 
opinion as to whether administrators are also supervisors. Frequently, 
the state statute supplies these answers, or sometimes a state public 
employee relations board (PERB) makes the decisions. In one case the 
New Hampshire Supreme Court upheld a PERB decision granting 
recognition to a unit of 13 elementary school principals and eight secon- 
dary' school assistant principals, while excluding three junior high school 
principals, the high school principal, and his two associate principals. 
The determination that certain principals were agents of management 
was based on their actual involvement in managerial functions rather 
than on the title they held. 25 

The potential for conflict of interest in such situations is illustrated by 
an agreement that preceded the statute that now exists in Iowa. By this 
agreement the school district included princip>ais and supervisors in the 
bargaining unit and provided that it would not discriminate against any 
unit member for membership or participation in union activities. Never- 
theless, the school district refused to renew the contract of a principal 
who acted as the chief negotiator for the union, citing this activity as an 
**extradrdinary example of his . . . failures in judgment," The Eighth 
Circuit Court Upheld the constitutionality of the nonrenewal on the basis 
that the priricipafs acting as chief negotiator constituted a conflict of in- 
terest. ^'^ 

Rights and Obiigations of the Exclusive Bargaining Representative 

in the private sector an exclusive represeritat^ has a duty to repre- 
sent all erhplbyees in the unit. This duty of fair representation is com- 
plicated in the public sector when the sarne uhibh may represent both 
supervisor)' personnel and subbrdiriates. The duty may be tested any 
time a unit erhplbyee cbrhplains that ahbther unit emplbyee received a 
promotion or some other preferential treatment. Such a situatibh faced 
the Rhode Island Supreme Cburt when a successful applicant for depart- 
ment head claimed that the teachers union had breached its duty tb hirh 
when the union pressed the grievance bf an unsuccessful applicant whb 
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had more seniority. The court applied the private sector standard that 
the union "must choose its sjde in a nonarbitrafy manner based oh its 
good faith judgment as to the competing daims." The Union does not 
have to remain neutral sbce to do so would weaken its ability to repre- 
sent employees and to enforce the contract. In this case the union was 
found to have breached its doty because it never contacted the successful 
applicant and never investigated the qualifications of two other teacher 
candidates. 

The private sector rule is now the general rule in th^ public sector, 
although the wide range of reasdriabferiess that must be accoixled to a 
bargainfns representative recently was allowed to be judged by a jury .i^a 
^°^y applies in the bargaining process, even though a 
specific agreement may give brie coriipbrierit of membership an advan- 
tage over another.29 However, a collective bargaining agreement cannot 
waive equal empldyriierit opportunities, such as those related to sex or 
race, since to do otherwise wbUld be to defeat the legislative purpose of 
nondiscrimiriatibri iri eriiplbymerit.^" 

Under exclusive representatibn, an employee cannot pereonally ne- 
gotiate with the emplbyer. This doctrine was further extended in the 
case of a Peririsylvariia nonunion teacher who did not want to participate 
in a riegbticJted dental plan. *' However, in €iiy of Mudmn School Dislrici 
No. 8 V. Wisconsin Employmeni Relations Commission the Supreme CbUrt 
ruled that a teacher did have the right at an open school board meetirig 
tb present a petition opposing the agency shop provision that his exclu- 
sive representative was advocating.32 The Court viewed the teacher as a 
citizen iri the cbriimunity and ruled that the school board was precluded 
frbrii barririg speakers oh the basis of employment or the cdnterit bf their 
speech. The dual role of a person as an employee and as a citizeri creates 
difficulties for traditional concepts of labor relations, which are likely tb 
coritiriue iri the future. 

The Pennsylvania decision referred to may lead tb a sigriificarit deci- 
sion on a different issue of minority rights, i.e., ribriUriibri members, A 
case presently on appeal to the Supreme CbUft irivblves a decision that 
election in which ribriUriibri members were not 
allowed to vote but were notified arid irivited tb come jb the ratification 
meeting to ask questions and express their bpiriibris. The Pennsylvania 
actions as shbwirig that the union members did 
not disregard the "interests df their ribriUriibri fellbws.**33 

Another conflict between the rights of the miribrity and the rights of 
representative iri actirig for the entire unit involves the 
traditional concept df the "agericy shop.** An earlier issue associated with 
the agency shop was the Uriibri dUes "checkoff^,** which is no longer in 
dispute except iri Wiscbrisiri where the high court of that state found "no 
reasonable relatidriship between granting of an exclusive checkoff and 
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the functioning of the majority organization in its representative capaci- 
ty. Another controversial issac was the mandatory payment of a serv- 
ice fee to the union by nonmembers in the bargaining unit. The 
Supreme CdUrt, in Ahood v: Gitroit Board of Education upheld the agen- 
cy shop provisions and proclaimed that sach provisions do not deny non- 
union teachers their First Amendment rights to freedom of association to 
the extent that agency shop fees are Used to pay for the expenses of col- 
lective bargaining, contract administration, and grievance adjustment^ 
The Court further declared that agency shop fees may not *>c ased to 
support ideological causes opposed by Unit members or for functions not 
germane to the union's representative role. The Court explained that the 
considerations dflabbr stability in the private sector have no less weight 
in the public sector. 

The Court ruling in 4 has created a favorable legislative climate 
for the agency shop. In fact, the Ohio Supreme Court has enforced an 
agency shop agreement even in the absence of a law aUthdrizirig it.^*' 
However, two legal cbhtrdvcrsics persist. One issue is whether the 
discharge of a teacher for nonpayment of the required union service fee 
conflicts with the state teacher tenure act. There is hb cbriserisus bri this 
point:^^ The other battle is over the formula used tb assess the fees tb be 
paid by the nonmember that are used solely for bargaining purpbses arid 
not for so-called "ideological" purposes. Such a case did reach the U.S. 
Supreme Court but was dismissed for want of a substantial federal ques- 
tion.:*" The same issue has surfaced whm unions have properly identified 
the portion of the dues used for political or ideological purpbses but cbl- 
lected them using a "reverse checkoff,** which requires the nbnmembcr tb 
object to payment by filling out a form in advance or by specifically re- 
questing a refund. *■* 

Scope of Bargaining 

Traditibrially, in collective bargaining in the private sector the 
obligatibri bf the parties is to make a good faith attempt to reach an 
agreement with respect tb wages, hdUrs, arid other conditions of employ- 
ment. This is alsb true iri thbse public sector jurisdictions with com- 
prehensive bargaining laws, although the scope of subjects open to 
bargaining may differ ambrig jurisdictidris. Some slates specify those 
subjects that are bperi tb riegbtiatibri arid/br thdse that are not: 

in most jurisdictions timing is a critical aspect of the bargaining pro- 
cess, particularly in the cbritcxt bf iriipcridirig legislative action. The fact 
that laws or regulations arc changed may ribt relieve the public employer 
of a prior bargaining obligation, A case bccurred wheri a CdnriecticUt 
city held public hearings to consider a residency requircriierit fdr future 
employees. The court held that the union did nbt waive its rights by ap- 
pearing at the hearings and by later failing to present a bargairiirig prd- 
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posal^ since the union was not obliged to anticipate that the ordinance 
would survive the political process and become law, especially when that 
process took 21 months. To require bargaining on every proposal affect- 
ing negotiable matters, the court explained, would place too onerous a 
burden on both employers and employees. Therefore, the uriibn did riot 
have to demand negotiations while the measure was urider legislative 
consideration.*" Similarly, the Minnesota Supreme Court enjoined the 
contracting out of bus services even though the buses had been sblci, 
since the school board had violated an bbligatibri tb riegbtiate.*' 

The aspect of the obligation to riegbtiate that remains largely unset- 
tled revolves around which subjects a schbbl bbard must refrain from 
changing without first dealirig with the exclusive representative. A Kan- 
sas court, which has riarrb'vly cbristrued the scope of bargaining, held 
that this bbligatibri applied tb changing a six-period class day to a seven- 
period class day.« A New Jersey court held the obligation was not ap- 
plicable tb chariges iri teaching modules that did not lengthen the school 
day. The cburt explairied, Vithout some measure of flexibility constant 
battles wbuld be urged over every change in format, with each change 
viewed as an opportunity to extract more concessions."^ A New York 
cburt held that this obligation did not extena to changes that are not 
riiaridatbry subjects of bargaining, which in this case was the length of 
individual employment contracts. The court's rationale was that since 
the subject was not negotiable the employees were not deprived of any 
rights by the change. « 

Another aspect of the obligation to bargain not usually specified iri a 
state law is the interrelationship with other laws. The trerid has been to 
bargaining supremacy over laws, uriless there is a 
specific prohibition against this in the collective bargairiirig statute. Iri Il- 
linois, which does not have a cdmpreherisive bargairiirig statute, a 
statute that gave the school board power to trarisfer priricipals was ribi 
construed to preclude a negotiated agreeriierit that before a priricipal is 
transferred to a lower adriliriistrative grade, he br she had certairi 
negotiated procedural rights. *5 Iri aribther Illiribis case, where the 
Workmen's Cdmperisatidri Act provides ari eriiplbyee with a statutbry 
remedy for acciderits associated with eriiplbynierit, the court held the act 
did not preclude parties frbril riegbtiatirig suppleriierital benefits.*^ 

A future area of cbriflict is iri the . ;latibrishij)bf collective bargaining 
to aflirriiative actibri arid teriure requireriierits. Iri Michigan a collective 
bargairiirig agreeriierit required a schbbl bbard tb lay off first those 
teachers riibst recently hired. When laybRs were prompted by a fiscal 
crisis, the perceritagt bf black teachers was reduced to 8.9% despite an 
earlier cburt brder tb desegregate the school system by attempting to 
raise the black faculty percentage to 20%. A federal district court in- 
validated the layoff bf black teachers, explaining that "the absence of 
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discriminatory motive makes little difference since the remedy was need- 
ed to provide role models to the black community and to prove to its 
black students that blacks are not always the ones who will b^^ar the 
brunt of layoffs daring times of financial hardship. "^^ in another case a 
Minnesota court upheld the right of a union to waive tenure rights but 
not to override a legislative scheme to deal with the problem of declining 
enrollments;*^ The task facing courts in the future will be to determine 
what special requirements are not superseded by collective bargaining 
agree nients. 

The precise scope of bargaining will cbntihue to depend on the defihi- 
tibris arid limitations under state statutes. Some statutes exclude specific 
subjects dealing with working conditions oh the theory that management 
should riot have the discretion to bargain away functions for which it is 
accountable to the public. Other statutes prohibit bargaining on "mat- 
ters of inherent managerial policy" or on "educational policy." Since 
riiariy matters affect both the working conditions of teachers and the ex- 
ercise of management prerogatives, most state courts have arrived at a 
balancing test rather than ruling that a subject must be negotiated 
because working conditions are affected or that a subject is prohibited 
from negotiation because management policy is affected; The balancing 
test has become prevalent regardless of the wording of the statute, even if 
the statute contains no management rights provision; illustrative of this 
test, the Oregon Employment Relations Board found mandatorily nego- 
tiable a union proposal that a teacher be allowed to remove from the 
classroom a student whom the teacher identified as a "discipline prob- 
lem." The threat of immediate physical danger to the teacher Was held to 
outweigh the educational policy concerns involved.*'^ 

Aribther widely recbgriized rule has been the requirement that man- 
agemerit riegbtiate bri the impact or iriiplemeritatibri bf a policy that is 
itself butside the scbpe bf bargaining. The Minnesota Supreme Court 
held teacher-transfer policy to be a matter of inherent managerial policy 
but found negotiable a proposal to make disputes over the school 
district's adherence to transfer criteria subject to binding grievance ar- 
bitration, since the proposal affected only the application of manage- 
ment's right. 

Recently, there has been an iricreasirig riiimber bf bargairiirig de- 
mands made by management. At the sariie time, there has beeri a risirig 
number of issues related to layoffs arid reductions in force. For exariiple, 
when an Iowa school board proposed that school adriiiriistratbrs retairi 
their bargairiirig uriit seriibrity iri their riiajbr teachirig area, the Iowa 
Supreriie Court ruled that the uriibri could riot be cbriipelled tb riegbtiate 
bri beriefits tb eriiplbyees curreritly butside the uriit. 

It is not now known how far courts and PERBs will go in holding 
negoilable union pi ^posals that limit a school board's ability to react to 
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econorric constraints. The Maine Supreme Court upheld the negotiabil- 
ity of a propdsal that cbritractirig but work **shall not cause the discharge 
or laydfTdf any member of the bargaining uhit.^s:' A New York court 
Upheld a riegbtiated agreement prohibiting the termination of unit 
employees fbr budgetary reasbhs and forbidding the abolition of pro- 
grams during the life bf the agreement.-'* 

Another issue tb watch is whether the scope of bargaining will be ex- 
panded where jhere is no legal right to strike, following the example of 
the Michigan Supreme Court's view that the less power the union has 
should be counterbalanced by a broader legal right at the bargaining 
table.'^* At the same time, the prohibited area has become enlarged 
where changing public attitudes have been translated into "policy." One 
example is a decision of a Pennsylvania court, similar to court decisions 
in several other states, finding that a school board had no dbligatibri tb 
bargain on the school's extension of a ban on smoking in schdbl buildings 
to teachers, as well as students: The court viewed the bbard's decisibh as 
educational policy, which outweighed the interests bf teachers. 
Grievances 

The grievance procedure incorporated in cdliective bargaining 
agreemejus is a mechanism that provides for Interpretatidri df cbritract 
provisions when disputes arise over imprdvidcnt wdfdirig br unforeseen 
situations. The grievance procedure alsd alldws a uriibri tb cbritcst an 
alleged abuse of management discretion in areas in which a union did 
^'^^ to negotiate, dr was prdhibited irbm negotiating, on the 
management's right to make a decisibri. When a grievance is unable to 
be resolved by the parties, ah arbitratbr is called in tb render a judg- 
ment: 

The cbrripjctchcy of ah arbitrator, rather than the school board, to 
judge employee complaints has long been recognized.'"* Nevertheless, 
the largest single area of labor relations litigation has involved arbitra- 
tion, whether in terms bf contesting whether a grievance is subject to 
arbitration br in terms of challenging the decision rendered by an ar- 
bitrator. Most jurisdictions adhere to the private sector prcsumptidn 
that grievances are subject to arbitration; and most, such as the Cdn- 
necticut Supreme Court^" have specifically embraced the "positive 
assurance" test. Under this test, judicial inquiry is limited strictly td the 
question of whether the party challenging arbitrability did agree td ar- 
bitrate such a grievance, in this context, an order td stay arbitratidri is 
granted only when it may be said with "positive assurance" that the ar- 
bitration clause is not sasceptibic to being interpreted as cbvcnrig the 
asserted dispute: if there are doubts, then the decisibri is resblved iri 
favor of coverage under arbitration. In additidri, if there are several ap- 
peal channels, the grievance arbitfatidn rdute will be preferred, as il- 
lustrated by a Pennsylvania case df an emplbyee whb was denied the 
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right to sue in court for interest bri salary that was paid late, since the 
grievance procedure was held to be exclusive under tha terms of his cbh- 
tract.M 

The drily major departure from the doctrine of presurriptibri bf ar- 
bitrability was a New York Supreriie Court case in which the court 
believed there were equally persuasive argumerits for arid agair^st a 
teachePs grievance being construed as subject to the arbitratibri prbvi- 
sion in the negotiated contract. The court iield that it could not imply ar- 
bitration and that there had to be a clear and unequivocal agreemerit 
that the employer intended to refer the issue to arbitration "inasmuch as 
the responsibilities of the elected representatives of the taxpaying public 
are overreaching and fandamentally nondelegable."'^^ Despite the 
respect generally given to the New York court, the decision has yet to 
sei ve as a precedent for other cases: In fact, the same court ruled shortly 
thereafter in favor of arbitrability in cases that did not appear to meet its 
clear and unequivocal standard. 

The public sector differs from the private sector with respect to 
negotiability. In the private sector, an employer may bargain on a mat- 
ter upon which it is not obligated to negotiate: In the public sector, a 
prohibited subject is just that. The employer may not bargain on such a 
subject; arid if it does, the provision is unenforceable. In cases where a 
uriibri iriitiates actibri to arbitrate a pfdvisiori in a contract, it is in reality 
an actibri tb erifbrce that prbvisibri. In these cases a cdUrt will preclude 
arbitrability despite the clear iriterit bf the cbritract, as did the Maine 
Sujjreme Cburt iri refusirig tb eriforce a prbvisibri prqhibitirig a school 
board Trbm hiring a teacher frbm butside the schbbl systerii wheri there 
were applicarits From with iri the system.^* 

Nbrriially, the arbitrator decides whether a grievance is unrelated tb 
the grieyarice provision or is clearly frivblbus br spuribus. New Ybrk has 
strayed from this practice arid has deriied arbitrability where "the lack bf 
specificity iri the wording bf the grie varied makes it impossible tb deter^ 
mine intelligently whether br not the grieyarice relates** tb the cbritractual 
provision claimed to be the basis for arbitrability.''2 A majbr issue bf the 
future may be whether this iriterpretatibri will be adbpted iri bther 
jurisdictions. 

Another basis for claimirig that a grievarice is not subject tb arbitra- 
tion is that the remedy requested is impermissible. The Massachusetts 
Supreme Goart rejected this defense as applied tb a tenure situatibri bri 
the basis that, if a violation were found, the school committee might 
voluntarily accede to the arbitrators recommendation or the arbitrator 
might be able to fashion a remedy that would fall short of intruding on 
the school committee's exclusive domain.**^ 

Similar to the presumption of arbitrability, courts have confined the 
review of arbitrators' decisions to very narrow grounds. Nevertheless, a 
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large portion of the caseload in pubHc sector labor relations involves ap- 
peels of the arbitrators decision. THe degree of deference to the ar- 
bitrator is revealed by this statement of the Rhode Island Supreme 
Court: "As a general rule, when a party claims that the arbitrators have 
exceeded their authority, the claimant bears the burden of proving this 
cbhteritidh, arid every reasonable presumption in favor of the award will 
be made. . . . the mere fact that the arbitrator misconstrues the contract 
or the law affords rib basis for striking the award. 

The Iowa Supreme Court explained the restrictive view of jadiciai in- 
vblveriierit in the arbitration process In this manner: 

_ *f ?^'^^^^^'* process, draws bri the expertise of persons In the 

field and is less expensive: To allow a court to "second guess" an arbitrator 
by granting a broad scope of review would nullify those advantages: Most 
important, limited judicial review gives the parties what they have 
^^"^^l"*^^ ^°'* ~ binding arbitration, riot merely arbitration binding if a 
court agrees with the arbitrators cdnclUsibri.*'^ 

Iri affirrriirig that iri the absence of complete irrationality an arbitra- 
tibri award would not be subject to jadiciai revision, the Mew York 
Supreme Court revealed frustration with the frequency with which 
public pblicy is raised as a school board defense and used these words to 
stem the Rood of appeals: 

Every ccllective bargairiirig agreement involves some relinquishment 
of educational control by a school district. Orily whcri the award con- 
travenes a strong public policy, alm^t Invariably an impbhant cbristitii- 
tional or statutory duty or responsibility, may it be set aslde:**^» 

Effect of the Legislative Process 

The most sigriificant difference Between the public and private sector 
is that iri the public sector the funding of an agreement is subject to a 
public process, and frequently a major portion or all of the funding is in 
the control of a body not a party to a negotiated agreement. Problems 
arising when negotiated agreements cannot be fulfilled because of inade- 
quate furiding have not reached the courts in safRcient nunlbers to 
establish broad legal precedents: However, questions arising bUt of 
legislative refusal to fund contracts will likely be a significant issue in 
court casesj)ver the next several years, out of which will cbmie impdrtarit 
decisions affecting other aspects of labor relations. 

in the few cases heard thus far, the courts have generally Upheld con- 
tracts previoasly in existence: When the citizens of California limited tax 
revenues through the passage of Proposition 13, the state legislature 
responded by enacting a law to void any collective bargairiirig agreeriierit 
by a local agency that called for a salary increase iri excess of that grarited 
to state employees. Consequently, when the state erifiplbyees received a 



zero increase, some agencies refused to grant increases required by cbh- 
Cracts already in efiecl. Noting that **ari increase in wages is Trequeritly 
the very heart of an erhploymerit cbhtracl" and that the union may have 
traded off other benefits to secure such wages, the state supreme court 
held that collective bargaining agreements had the same protections as 
any other contract arid could not be so iriipaired.^? 

The Massachusetts Supreme Court rendered the extraordinary rem- 
edy of affirming an injunction to compel the mayor of Boston to submit 
to the city council a request for a supplemental appropriation of $12.1 
million to fund an executed agreement between rhe teachers union and 
the school committee and not to veto the city council's appropriation. 
The court viewed the mayor as having no bargaining or appropriation 
function and, therefore, only a ministerial role with no authority to 
frustrate or delay the appropriation process. The court also enjoined the 
city council from setting the tax rate for the city until the supplemental 
appropriations were properly acted on, because of tlie irreparable harm 
that would have occurred had the tax rate been set prematureiy.** 

In contrast, the Illinois Supreme Court reversed an appellate court 
decision and held, over a vigorous dissent, that a school board did not 
violate its contractual obligation to the union when It closed school a day 
early and did hot pay school employees for that day In response to a prd'- 
jected $52 million operating deficit. The court cdustrUed the state school 
code as empdwerihg the school board to control budgetary cdhside ra- 
tions and, therefore, the agreement cduld hdt preclude the schddl board 
from exercising such powers. Similarly, a Tennessee cdurt held that an 
agreement fixing a schedule of wage increases over a five-year period of 
tirrie was dependent each year bri funding by the county commissioners 
arid, therefore, was riot binding for thai year iirilil such apprbyal. The 
uriibri*s brily rerriedy was tb reriegbtiate the contract wheri funding was 
irisufficierii.^*^ 

Negbtiatibris Iihpasse 

Most states cdmpel a negotiations impasse to go to mediation and fact 
finding ahd/dr afbitratldn. Sdme statutes prdvlde that such prdcedures 
must be used if agreetticht has hot been reached at a specified time pridr 
td the budget submlssibh date. There have been mahy challenges td tlie 
cdhstitutidhality df laws cdmpellihg a schddl bdard td cdmply with the 
order of ah arbitrator as td the terms df a hew cdllective bargaining 
agreement. In Maine, where ah earlier cdhstitutidhal challehg ^ had 
failed, a school cditiriiittee claimed that the law prdvided inadequate 
safeguards to protect against lirifair arid arbitrary decisibhs. T'^e st;)te 
supreme cburt deriied the cl'alleri^e bri the basis thai the ever-widehihg 
use bf arbiiiatibri had resulted iri the evblulibn of criteria that have 
becbriie irihererit iri "today's arbitratibri prbcess." Citirig cases frbni Miri- 



nesbta. New Jersey, and Pennsylvania that were not related to educa- 
tion, tfie court added: 

Formulation of rigid standards for the guidance of arbitrators in deal- 
^"^^o^^P^c*^ ofiCR volatile issues would be impractical, and might 
^^'''^y__^'l^_?l^J^L'^^y for arbitrators to carry but the legislative 

policy of promoting the iiiifsrovcment of the relationship between public 
employers and their employees. 

_ effect, the arbitration process is viewed as a substitute for the 
strike. Because most jurisdictibris do riot grant the legal power to strike, 
a growing number of decisibris have held that this limitation on the 
union's power should be offset by limitatioris on the school board's rights 
to engage in Velf-help." For exariiple. the Florida Public Employment 
RcUtions Cdniniissibri has held that although a collective bargaining 
agreement has exjaired. the school board must maintain the status quo 
with regard to cbritiriuirig wages, hours, terms and conditions of em- 
pldymerit, and grievarice procedures, since **to conclude otherwise would 
be to prombte disharriiony at a time when harrnony is most needed."^^ 
The New Jersey Supreme Court viewed such a unilateral change as frus- 
trating the statu tbr>- objective of mandating collective bargaining; and 
the Perihsylvariia Supreme Court held that such a change was intended 
tb be cbercive arid, therefore, was unlawful." 

Another issue likely to spark future controversy is the question of 
wheri a party can take off the bargaining table a pefmissive subject (i.e., 
brie for which there is no obligation to negotiate but which the party 
receivirig the proposal may at its own option agree tb negotiate). Nbr- 
mally, permissive subjects may not be pressed tb impasse. Hbwever,^ the 
Massachusetts^upreme Court heid that once parties had agreed vblun- 
tarily to go to impasse arbitration, proposals in the permissivt area could 
properly be considered by the arbitrator, at least if they are net sb ceritral 
to educational policy that the school committee could ribt reliriquish cori- 
trol over them.'* 

_ emerging trend has been intervention by judges who, in- 

'^S^ >^sue befbre them, have assuriied the role of 
mediators or dispute fesdlvers. A Missburi cburt, fearful that the grant- 
ing of an injunction would only exacerbate a riegbtiatibri impasse, added 
to a restraining order against striking teachers ari order to the school 
board to "meet and confer^ in gbbd faith, althbugh there was no statutory 
requirement for the schobl bbard tb db sb." 

Strikes 

The right to engage in picketm interfering with access, 

etc., has become so accepted that there have been no repbrted cases bn 
this issue in the past three or four years. Also, the once raging cbritrbver- 
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sy over the right to strike has all bat disappeared from the legal scene as 
proponents of the right to strike have failed to win any final court batdes. 
Should the issue emerge again, the theory opposing the view that there is 
no common law right to strike might be shaped from a dissent in an 
Idaho Supreme Court decision that viewed common law rules as evolv- 
ing and flexible. Oh that basis, the dissent explained it would not impose 
the did cbmmbri law rule dri the legal rights df married women in dUr 
present society and, similarly, the right td strike wdUld have td take ihtd 
account the reality of the times. 

However, seven states do have statutes that permit strikes under cer- 
tain circumstances: Alaska (only hbhteachihg employees of school 
districts), Hawaii, Miririesbta^Oregbri, _Peririsylvariia, Wiscbrisiri, arid 
Vermont. The Peririsylyariia Supreriie Court rejected a cbristitiitibrial 
challenge to its limited right to strike law in which it was cbriterided that 
strikes deprived children of their cbhstitutibrial right to a public educa- 
tion." 

The area in which there may cbritiriue to be litigation is over what 
constitutes a strike. Subterfuges have long been revealed for what they 
are, as in the case of resignations by teacher-;, which the Florida 
Supreme Court viewed as not really intended to be permanent.'" 
Recently, the issues have been more subtle, as in the case of teachers 
who did not receive pay for extracurricular activities and who refused to 
continue to perform such duties. A New Jersey court enjoined the 
"strike" because "extracurricular activities are a fundamental part of a 
child's education, making the supervision of such activities an integral 
part of a teacher's duty toward his or her students:"^-* 

Perhaps the right to strike is no longer a momentous issue because 
public managers increasingly favor giving anions the right to strike in 
preference to giving unions the right to take impasses to binding arbitra- 
tion. This attitude may be attributable to a perception that unions will 
feel freer td press Issues to impasse arbitration without having to take the 
risks that a strike pdses. It may alsd be attributable to the growing 
number df states that haVe fdlldwed a 1968 Michigan Supreme CdUrt 
decisidn that a strike injunctidh shdUld be cdnsidered dn the Usual equity 
grburids: whether irreparable harm wbuld bccur and whether the party 
requesting the injurictibri has "clean hands," that is, in the case df a 
schbbl board, whether it is free Jrbrii unfair labbr practices and has ex- 
hausted iriipasse prbcedures.«" The Rhode Island Supreme Cburt, in 
eriibracirig this thebry, stated the autbmatic issuance of an injurictibri 
based merely bri the illegality bf the strike cbuld riiake "the judiciary ari 
unwitting third party at the bargaining table arid pbteritial cbercive force 
in the cbllcctiye bargairiirig process.""' 

The Michigan Supreme Court added aribther facet by hbldirig that 
those striking against unfair labor practices, everi if they started by strik- 
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ing for economic reasons, may be excused from strike sanctions.*^ Coh^ 
sequently, under such judge-made rules, "iUegal" strikers have greater 
rights than strikers in states that statutorily permit strikes because most 
state statutes allowing strikes prohibit strikes based on an employer's un^ 
fair labor practices. Instead of equity grounds, "clean hands," or other 
such concepts, a strike is permitted only when there is no harm to the 
public health or safety (although states differ in their precise formula- 
tions). 

Another subject once controversial but now dbrmaht is the en- 
forceability of a strike settlement regardless of the legality of the strike 
Generally, such a settlement will be construed and enforced in accord- 
ance with customary contract iaw;''^ 

Two issues that may receive judicial attention include civil action 
damages caused by an illegal strike and contractual provisions pro- 
hibiting strike actions. The Michigan Supreme Court has refused to 
recognize a course of action in damages for ah illegal strike, holding that 
a new cause of action would unsettle an already precarious labor- 
management balance in the public sector."* A school board's attempts to 
legally protect itself from strikes through contractual arrangements fared 
better. Recently, the Illinois Supreme Court upheld the validity of in- 
dividual teacher contracts that provided higher salaries for those who 
signed a provision that they would refrain from participation in any 
work stoppage, sit-in, or strike. The court explained that since the public 
policy agamst strikes "has been frequently and blatantly ignored," a Con- 
tractual no-strike clause is a reasonable and practical consideration to 
reduce the risk of untoward expenses caused by strikes.'s 

Sunshine or Opeii Meeting Laws 

"Sunshine" jaws or "open meeting laws have spawned much litiga: 
tion and it is likely to continue. The problem arises out Of the conflict be- 
tween the requirement that local public bodies in open public meetings 
act on bargaining proposals and the highly private nature of the collec- 
tive bargaining process. A variety of rulings have resulted. A North 
Dakota school board, which engaged in private but judicially supervised 
negotiation sessions, was excused from its failure to allow public atten- 
dance because u publicly disclosed the content of the negotiation ses- 
sions.'"'^ The Delaware Supreme Court upheld the action of a school 
board in seeking a temporary restraining order against a threatened 
teacher strike, although the board meeting was closed to the public."' 
However, a Kentucky court held that reports or status briefings to the 
school^ board by an assistant superintendent bh his dealing with two 
competing unions were not entitled to privacy.™ 

Reflective of the incompatability between sunshine laws and collec- 
tive bargaining is the case in which a Minnesota lower court, viewing 
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dpcri meeting laws literally, held that mediation had to be conducted in 
public. The state supreme court reversed that decision because it was 
impossible to conduct mediation under such circamstances.s^ 

Cbhcludihg Note 

The cases ased as illustrations involve education employees. 
However, courts and PERBs rely heavily and frequently on cases iri- 
vdlvirig non-education employees, on cases from the private sector, and 
even on cases from other jurisdictions in deciding issues raised by public 
school employers or their employees. 

Illustrative of the reliance on other states, a Pennsylvania court had 
to rule on whether an arbitrator properly sustained grievances by 
teachers who were denied renewals of contracts to be advisors to student 
extracurricular activities. Based on rulings in cases decided in Delaware, 
Minnesota, arid Washirigtdn that teachers when actmg in the capacity of 
advisors are riot prbfessidrial ernployees and as such are not covered by 
the collective bargairiirig agreement, the court did not defer to the ar- 
bitrator.^ Similarly, the Washirigtdn Court of Appeals looked jo deci- 
sions in Florida, Oregbri, arid Wiscdrisiri in cdncluding that an order of 
the state PERC directing ari electidri is ridt a "final decision" subject to 
review under the state admiriistrative procedures act.^'» In other words, 
in both cases the issues were ones of specific cdristrUction and not of 
broad generality, and yet decisions of other states were instructive. 

New York law requires, when the state PERB makes a decision about 
unfair labor practice, that 

furidamerital distinctidris between public and private employment should 
be recognized, and no body of federal or state law applicable wholly or in 
part to private employment, shall be regarded as binding or cdritrbllirig 
precedent. 

Nevertheless, the PERB relied heavily on NbRB precedent and was at- 
tacked by a school bdafd for the disregard of the quoted provision. A 
New York court upheld the PERB decision, stating "the wealth of ex- 
perience iri the private sectdr need not be completely disregarded" and 
that such decisibris may prdperly be used as a guide 
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Do€urn^ntntion 
Employee Perfirmunee 

Kelly Frels and Timothy Gbeper 



The principal purpose of a school district's evalaation system Is to im- 
prove employees* performance so they can become successful and con- 
tribute to achieving the objectives of the district. But If the evaluation 
procedures and the follow-up assistance do not result In the performance 
level desired, then the employee must be replaced, either by resignation 
or termination. Thus the district's evaluation procedures arid Its sup- 
porting ddcUmeritatldri system serve a secdridary purpose — the removal 
of the unsatlsfactdry erilpldyee. 

Depending dri the specifics of the eriipldyee's cbritract, a school 
district must observe various degrees of procedural due process when 
terriiiriatirig a persdri. Iri riiariy situatlbris this process culrhihates with a 
hear! rig befdre the board of educatibh or a hearings panel to deter rhihe 
whether there is cause to terminate the erripldyee. Chapter 4 dealt with 
the procedural requirerrierits necessary to effect a terrhinatibn. This 
chapter will provide practical advice tb schbbl admihistratbrs concerning 
the dbcurhchtatibh tb be generated arid used iri the evaluation process 
arid, if riecessary, tb preserit at a hearing tb support a recommendation 
for Jerriiiriatibri. 

Prbcedural due process affords significant protection for employees, 
but it does not shield them from termination. Incompetent or insubor- 
dinate employees can and should be terminated: Due process 
requirements simply prescribe procedures that must be followed in 
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carrying oat those terminations: Of course, the permissible grounds for 
termination will usually be enunciated in state law, the teacher's con- 
tract, board policy, and/or a collective bargaini«jg agreement. 
Therefore, those sources must be examined to determine the criteria bri 
which employees must be judged and evaluated. 

In public school employee termihatidh hearings, school ad- 
ministrators are often faced with the charge that there is riot eribiigh 
documentatidri to support the terriliriatibri br that there is little evidence 
to show that the adriiiriistratbr has atterilpted to assist the eriiplbyee in 
irilprbvirig perfbrriiarice. Iri bther cases the clairifi is made that the ad- 
miriistratbr has cbllected br prbduced so much documeritatibri that it is 
bbvibus the eriiplbyee is beirig harassed. At still other employee termiha- 
tibri hearirigs the cbmplairit is made that the^rbcess is unfair because the 
employee did ribt know what was expected. The specifics may differ, but 
the cbmplaihts run along the lines of "I never saw that memorandum or 
had any such conferences regarding this situation.** "You have padded 
the file." "I never had any of these meetings, and you never gave me a 
chance to face my accuser or defend myself." "Your memos were not 
specific enough to give me direction." "Why didn't you talk with me?" As 
a result of these types of complaints, administrators often are reluctant to 
bring a recommendation for termination, because the administrator 
recognizes that he, rather than the employee, is likely to be put on trial: 
To ensure fair treatment of employees who are evaluated, a simple 
but effective system of documentation is neeaed, which can be used in 
conjunction with any school district's evaluation system: The documen- 
tation system used shoald be in compiiance with the contractual schemes 
in the district and with state statutes. While the ultimate objective of the 
documentation system is to provide a communication process to help im- 
prove an employee's performance, the system should also provide the 
necessary documentation for the administrator to have cbrifiderice iri 
recommending the employee's vbluritary resigriatibri br terririiriatibri. 

An effective documeritatibri systerii is esseritial fbr preparirig an ad- 
riiiriistratbr fbr a hearirig before :he board bf educatibri; fbr appeals arid 
lawsuits filed with a state cbriimissibrier bf educatibri, ari arbitiratbri br a 
court; arid also fbr discrimiriatibri cbririplaints filed with the Equal 
Eriiplbyrrierit Oppbrturiity Cbmrhissibri or the U.S. Department of 
jBducatibri. If there is a systematic documehtatibh bf poor performance 
before a teacher engages iri public ihflamniatory statements, the hearing 
can address the performance deficiency and not get involved in ex- 
traneous matters. However, without such careful documentation of poor 
performance, a teacher could bring charges of harassment for making 
public statements and might be legally untouchable under First Amend- 
ment free speech rights' (see the discussion of the Mt. Healthy decision in 
chapters 3 and 4). 



Elements of ah ££Fe€tive Bocumentation System 

Ah eflective documentation system for employee evaiuations involves 
at least five types of written memoranda. First are memoranda to the 
administrator's files. These should be used sparingly to record less 
significant infractions or deviations by an employee. Second are specific 
incident memoranda used to record conferences with a teacher cdricem- 
Ihg more significant events: Third are summary memoranda used to 
record conferences with a teacher in which several incidents, problems, 
or deficiencies are discussed: Fourth are visitation memoranda used to 
record observations made of an employee's on-the-job performance 
Fifth are formal assessment instruments used to evaluate the employee's 
overaii performance: 

The documentation of an employee's behavior and performance can 
be used for several purposes. First, it provides a continuing record for an 
administrator to fdlldw an employee's actions and performance and to 
identify strengths, weaknesses, and problem areas. Second, it enables 
the employee to understand what problems have been identified and 
what corrective steps are necessary. Third, if an employee's performance 
does riot improve, it serves as specific evidence to support a recommen- 
dation for teritiiriatibri. 

The dbcumeritatiori system described below assumes that a school 
district has an ongoing evaluation plan. The procedures are designed to 
keep the volume of documents to a minimum, yet meet the need for full 
arid complete documentation. The system attempts to be sensitive to the 
tiriie constraints placed on school administrators:- 

Meihdrahda to the File 

Wheriever ari adriiiriistratbr observes an incident or behavior that is 
not of a sigriificaritly serious nature to require an immediate conference 
with the eriiplbyee, but that should be considered in the employee's 
evaluatibri br at a later cbriference, it is appropriate for the administrator 
to prepare a short file memorandum. These file memoranda should be 
used sparirigly. If ari incident or series of incidents is in any way serious, 
the specific incident memorandum should be used. The memoranda to 
the file can be iri various forms, such as a notation on a calendar or in a 
ribtebbbk with separate pages designated for specific individuals. They 
should include the name of the employee, the name or initials of the ad- 
mi^njstrator making the entry, the date of the occurrence, arid the facts of 
the event observed. These file memoranda can be used for the fbllbwirig 
limited purposes: 

1. Cdrifererice with the erriployee concerning the incident or in- 
cidents arid the preparatibri of a confirming memorandum 



130 



2. Assessment of the employee's performance 

3. Refreshing the memory of the administrator for testimony at 
any proceeding or hearing relative to the employee's perform- 
ance if the memos have not been incorporated into summary 
memoranda or other evaiaation documents 

Copies of these file memdrahda need not be given routinely to the 
employee unless the employee requests them. Of course, under the 
public records acts in many states, the employee has the right to see 
them. There is rib reasbri to keep these file riierilbrarida secret from the 
eriiplbyees. In fact, rribst adniiriistratbrs find it gives credibility to the 
systerii if eriiplbyees are riiade aware of these riierilbrarida arid are eri- 
cburaged tb review ariy file riierilbrarida riiade cbricerriirig their perfbrrii- 
arice. Actually, the best practice is tb iricbrpbrate the cbriterits bf these 
file riierilbrarida into a suriimary riieriibraridurii br eyaluatibri, which is 
given tb the teacher at or follbvvirig a cb rife re rice. If a suriiriiary riiem- 
brandurii includes the iriforriiatibri contained in file riierilbrarida, the file 
memoranda should never have to be used again. 

Even though it may not be the intention of the administrator to use 
these documents as evidence in future actions involving the employee, 
the memoranda should be written with the knowledge that copies may 
actually be introduced as evidence or a copy may be made available to 
the employee under the state's public records act. For example, if file 
memoranda are being used to refresh an administrator's memory at a 
hearing, in most states the attorney for the employee is entitled to see 
copies of the documents. Therefore, care should be taken not to write or 
record anything in a manner that could cause future embarrassment. A 
good practice Is to record facts rather than make judgments or jump to 
conclusions. A file memorandum kept in a notebook might look some- 
thing like this: 

Sample Memorandum to the File 

Aachen Willie Makit 

School: Theodore Inskeep Technical Schooi 

Grade[ 8th 

Subjects: Health & Sex Education, American History 

9/20/81 — Did not sign In upon arriving at school. Arrived at 8:10 
— 20 minutes late. (P.P.) 

9/26«1 — Jr[ haHway near cafe^^ at lunchtlme. Did not 
challenge student who was In hall without permit. (P.P.) 

10/2/81 ^ Talklhi with Bettie Wont in his classroom 45 mihutes 
after school out with door closed. (P.P.) 
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10/3/81 — Talking with Bett[e Wont In dassrbdm 30 minutes 
after school out. No other students around and door open 
IP.P.) 

lb^«1-- Arrived 10 rrilnm^^ late to school. Did riot sign In until 
being reminded to do so by secretary Ida Spy. (P.P.) 

10/10/81 — Failed to turn In weekly lesson plans by 4 p.rn. (P.P.) 

10/17/81 — Failed to turn in weekly lesson plans by 4 p.rn. (P.P.) 

10/21/81 — Arrived 20 minutes late to school. (P P.) 

^b12m^ Did not sign in upbrijrrlval. Secretary Ida Spy said ar- 
rived about 5 minutes late. (P.P.) 

11/1/81 — Failed to turn In weekly lesson plans by 4 p.m. (P.P.) 

SpeciHc Incident Membrahda 

If the administrator observes an incident involving an employee, or 
has a complain^t from a third party, a specific incident membraridum 
may be appropriate^ This memorandum should be sent onfy after the ad- 
minisjtrajor holds a conference with the employee at which thelriciderit is 
discussed and the facts and all viewpoints are considered. The mem- 
orandum should summarize the third party's complaint, the ad- 
ministrator's observation(s) of action by the employee, the employee's 
''^^_P°"^^» the administrator's determiriatibri, arid ariy directives and/or 
reprimand to the employee. If the incident is so serious that termination 
is to be recommended immediately, the membraridurii should so state. 
To avoid talking with an emplbyee abbut^ari incident, in the hope that it 
will go away, is self-defeatirig arid riaive. Thirty minutes spent when the 
incident occurs may lead tb cbrrective action by the employee and could 
help to avoid a twb-day hearirig or a vveek-lbrig trial at some later date. 

Alsb, the failure tb cbrifrbrit problems, infractions, and deficiencies at 
the tiriie they bccur cari greatly weaken a later action recommending ter- 
riiiriatibri. For exariiple, suppose several Incidents occur in the fall of a 
schbbl year but are riot meritibried to the employee by the administrator. 
Ari atteriipt to use those incidents as evidence for a termination recom- 
riieridatib^ri in the spring of that school year may prove to be unsuc- 
cessful. The emplbyee can claim unfair treatment because the reason(s) 
for termination were never disclosed during the school year. This makes 
the administrator appear to be acting in an arbitrary or devidUs mariner 
and could call into question the grounds used to Justify tefmiriatibri. 

It is 3^good practkre to have the employee acknowledge receipt bf the 
specific incident memorandum by signing the copy. If the eriiplbyee dbes 
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not agree with the facts stated in the memorandum or the action taken, 
the employee should be given the opportunity to respond in writing 
either dri the memorandum itself or through the submission of a separate 
document. This can be accomplished by inviting the employee to 
prepare a written statement within a specified time concerning ally 
difTerericcs of fact or bpiriibh expressed by the administrator in the 
membraridum. For example, the final paragraph bf a menibraridum 
might cbriclude, "If ybii disagree with the facts br cbriclusibris stated in 
this memorandum, please advise me in writing rib later than (date) sb we 
can meet arid work out any difTerericcs," By sb dbjrig, ariy disagreeriierit 
cari be rioted, arid the differerices cari be resolved prpriiptly. Iri seribus 
situations where the eriiplbyee has proven to be rccalcitrarit br is of ques- 
tionable iritcgrity, brie riiight corisider a firial scritcrice such as "If you do 
not respond, I can only assume you agree with the facts as stated in this 
memorandum." A statement of this nature should be used sparirigly 
because it tends to polarize the positions of the administrator and the 
employee, thus making future communications more difficult. 

if the specific incident concerning the employee comes from a third 
party such as a parent or student, care must be taken to examine fully 
the facts and determine whether the third party's information is correct, 
it is improper and legally disastrous to base a decision to terminate on 
information from a third party when the trathfalness of the allegation 
has not been established: 

Upon the receipt of a third-party complaint, the administrator should 
make an investigation and conduct whatever informal hearings are 
necessary to determine whether the complaint is true. The preferred 
practice to follow when one receives a complaint from a third party is to 
get the complaint iri writing. The third party should be advised at this 
pbirit that if adverse action is taken against the employee based on this 
iriciderit, the third party must be available tb testify befbre the board, an 
arbitrator, br a cburt. If the third party will riot agree tb appear as a 
witriess, other irideperiderit eviderice riiust be available tb establish the 
relevant facts at a hearirig; otherwise, actibri adverse tb the eriiplbyee 
should riot be uridertakeri. 

The riext step is to get the eriiplbyee's side bf the story. If there is a 
discreparicy in the third party's story and the eriiployee's story, the ad- 
ministrator should interview any witnesses and atteriipt to deterriiirie 
what occurred. It may be necessary tb have the eriiployee cbnTrbrit the 
complainant in an informal conference to determine what actually oc- 
curred. Although the results of a polygraph test cannot be used iri a ter- 
mination proceeding in most states, in really serious situations ari 
employee might be allowed voluntarily to take a polygraph test to aid in 
establishing innocence: When the reasons are very compelling, 
consideration can be given to requiring the employee to give a sworn 
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statenient or to submit to a polygraph examination as a cbridiiiori of cori- 
tinacd employment; This process should be used sparingly and only 
with the advice of legal counsel arid board policy. 

^^^^^ it will simply not be possible for the administrator to 
have agreement concerning what happened, so the administrator has to 
^^^5^ ^ determine whose story to believe. If agreement is 

eventually reached or if the admiriistratbr has enough inrormation to 
make factual determiriatioris, a specific incident memorandurn can be 
prepared. Such a membraridum should explain the findings made by the 
administrator arid the reasbris for those findings. Specific directives or 
suggestidris to the emplbyee might also be included in the memorandam 
if appropriate. 

It is impbrtarit tb establish on the face of the specific incident 
riierilbraridum that the emplbyee received a copy of the document: In 
emjjlbyee termiriatibri hearings, a dispute will often arise over whether 
the emplbyee ever received a copy of some document: it is essential, 
therefore, tb have the employee sign the memorandum acknowledging 
i^ts receipt. If an employee refuses to sign^ the administrator should have 
an adult witness present who will sjgn the document verifying that the 
emplbyee was given a copy of the memorandum but refused tb sign it 
acknowledging its receip[ It jhouid be made clear to the emplbyee, 
either on the face of the document or orally, that his or her signature, 
verifying that a copy of the memorandum has been received, dbes riot 
constitute agreement with its contents. As rioted previbusly, the 
employee should be given the opportunity to fespbrid iri writing tb the 
memorandum. 

_ ^l^J'LS^^^^^^^pioy^^ an opporturiity tb disagree with the cbriterits of 
the memorandam by respondirig iri writirig puts the emplbyee bh notice 
and finding stated iri the riierilbraridum. If no disagreement 
'A writing by the emplbyee, a presurriptibri is created that the 

^^"^^'^^^ memdrafidum accurately reflect the facts. A judge ex- 

amining this situatibri will ribrriially take the view that a reasonable per- 
son who received such a riieriioraridurii arid who disagreed with the facts 
would have prepared a writteri respbrise tb the items with which there 
was disagreemerit. If the eriiplbyee dbes hot respond within the time 
stated in the riieriibrariduni, it becomes difficult to argue at a termination 
hearing that the emplbyee ribw disagrees with the content of the mem- 
braridurii br disagreed when the memorandurn was written: A specific 
iriciderit riieriibraridurri might be written as follows: 

Sample Specific Incident Membrahdum 

To: Willie Makit 
Froin: Pau! Prlncjpaj 



DmXm October 23, 1981 



Re: Allegatibh of misconduct made by Mrs. Harvey Wont, 
Mbiher of Bettie Wont, Student 

You will recall that Mre. Wont called me on October 20, IMI, 
to compialn that you had molested her daughter, Bettie, while 
you were visiting their home one afternobh after school. No one 
else was at their hatie besides ypu and Bettie. Specificaily, Mrs. 
Wont alleged that Bettie stated that you embracj^ her and then 
began fondling her private parts while suggesting that the two of 
you becorhe "better acquainted" upstairs. 

i called ypu In on October 21, 1981, to discuss the rhatter with 
ypu. You to|d me that ypu had hpt molested Bettie |n any way 
and had made no suggestions to her^cqncemln^ getting "better 
acquainted." You told me that you had taken Bettie to her home 
that afiernbbn, but only because Bettie requested that you do 
so. You also told me that the reason for taking Bettie hbrhe was 
because she was v^ 

squad and seemed^to want^to talk to s^meone.J asked you^ 
the times I had seen you In your classroom with Bettie after the 
biher students had been dismissed. You respbhded that you 
had, in factj pii several pccasiphs cbunseled her about varlbus 
majters and that she had come to resard you as a friend and con- 
fidant. In regard to the specifjc alleged Incident, you stated that 
ybu and Bettie had been talking and that you were ready to leave, 
when she came bver and embrskced ybu. She then ibid ybu she 
loyed you and wanted ybu to stay with her. YdU said ybu told her 
that you coujd not do so and [eft^ 

On October 22, 1981, 1 had a conference with Mrs. Wont, you, 
and Bettie. Afier a Ibhig discusslbn and after careful questioning, 
Bettie admitted that ybu had, in fact, hot molested her or made 
suggestions to her. She said she was angry at ypu f or not staying 
with her, so she told her mother those things. Mra. Wont 
apologized for the incident, as did Bettie. 

Based on this ihvestlgailbh. I have deierrnlned that ybu did 
hot in any way molest Bettie Wont. However, I do find that your 
conduct In thjs matter is not totally in keeping with prpper pro- 
fessional standards. You are surely aware that gir|s of Settle's 
age are very impressionable. You should be very careful In your 
relatibhs with female students hbt tb ehcburage any Ihfatuatlbhs 
they may hpld. Furthermore, Unless absolutely essential, ybU 
should avoid driving a fema[e student home without someone 
else being present. More Importantly, to avoid situations like 
this frbrn arising, ybu should not visit a female student in her 
hbme when her parents are irbt there. I will expect ybu tb abide 
i>y these directives. I am also transferring Bettie from ybUr 
Health and Sex Education Class Into Felix Feelgood's class. 



Because pLt'lLs JncId I think both of you will bo more com- 
fortable with this move. 

If you disagree with the facts, cohclusibhs, or directives con- 
tained in this membrahdum, please advise rhe iri writirie rib later 
than , so we can meet and wbrR but any dif- 
ferences. 

M 

Paul Principal 
I have received a cbpy of this merhbrahdum. 
M (Date) — 

Visitation Memoranda 

It IS a cdntmdri practice to surhrnarize a visit to a teacher's classrobih 
with a visitation membraridUm. The content of such a merhbrahdum 
should be reviewed with the teacher, and the teacher shbuld be giveh a 
copy. Suggestibhs fbr improvemerit should be made fh a cbhferehce and 
hbted ill the merhbrahdum. A visitatibh rnerhorahdiini rhay be used in 
the eventuality bf a termihatibh hearihg, but the results of a visitation 
are hbrmally cbmpiled ih a siirhrhary rherhbrahdiirh or ah assessrheht 
dbcurheht. 

Summary Meiiibrahda 

Summary memoranda are ideal ways to record the results of cdriferehces 
covering several incidents, a series of classrbbm visitatibhs, br bverall 
employee performance. Through such membrarida, the matters referred 
to in the file membfahda (which hiay hbt have previbusly been giveh to 
the emplbyee) cah be ihcbrporated; matters hot reflected ih other 
memoranda can be put ih writihg; directives cah be giveh; uhderstahd- 
ihg bf standards cah be established; ahd evidence that a cbhferehce was 
held ahd the subjects discussed cah be established. A copy of each sum- 
rriary rrierhbrahdurh shbuld be giveh to the erhplbyee, ahd the employee 
shbuld acl<hbwledge receipt. As with the specific incident memorandum, 
the erhplbyee should be given ah opportunity to put in writing any 
difllerehces in the facts ahd conclusions stated in the memorandum. If an 
emplbyee disagrees and files a response, a subsequent conference should 
be held with a follow-up memorandum to try to resolve any differences 
that may exist. The same comments applicabie to the specific incident 
memoranda are also applicabie to summary memoranda, with the major 
difference being that summary memoranda are designed to cover 
general conferences with the employee on several matters rather than 
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only bii a specific incident. A summary memorandum with specific 
directives might be written as follows: 

Sampio Summaiy Memorandum with Specific Directives 

To: Willie MaRit 

From: Paul Principal 
bate: May 5, 1983 

Re: Conference of May 1, 1983 

Over the past two years_ybu and I have discussed your per- 
formance as a teacher at Theodore IhsReep Technical Schbbl. 
We have had numerous confer^^ speciijc in- 

cidents that have arisen as well as our scheduled assessment 
conferences. As we heared the end of this schooj year it became 
apparent to me that you were cbhtihuing to experience dif- 
0^_yLtL^sjD_^9^P|yJi^g yt^th djrectiyes a^^^^ 
district's standards in certain instructional and non^ 
areas. With this in mind, we had a conference in my office on 
May 1, 1983, to discuss your performance. At that conference we 
discussed the fplldwihg areas^ and I gave you specific directives 
^or Improvement. 

1 Preparation and submissioh of lesson plans. Since your ar- 
rival two years agbj ybli have experienced difficulty in submitting 
lesson j)lans [n a timely fashlbn. You hive acRndwIedge 
prior occasions such as [n our conferences qf^N^ ; 
March 16, 1982; and September 30, 1982. In this conference you 
again aclchbwiedged this was a prdbJem, but you stated that your 
night classes at graduate schbbl Kept ybli from cbnslstently 
completing thelesson j^^^ on time. Yqu stated that you felt 
this was a legitimate excuse. 1 explained to you tjiat,jrhj[e taking 
f urther ccursework was a good thing, its demands do not excuse 
failure tb meet the requirements of ybur job. I advised you that I 
must have ttie^learlyw completed lesson plans in my 

box by 4:00 p.m. every Friday. 

2. Teacher-student relations. This is another area of cohtlhulhg 
difficulty. We discussed yblir initial failure tb challenge a stu- 
dent for a han pass on^ 5, 1981L your failure to 
discipline students for setting fire to a trash can in your room on 
January 15, 1982; and your disruptive classes, w^tch caused Mr. 
Teacher and Ms^Teacber Lb cbmpiain on nurt'erbus occasions !ri 
the spring of 1982. We dis^^ incidents in detail at 
your evalufirtion confere _Yqy_^fi'ye 
acknowledged that these incidents occurred and have promised 
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to nnake cj)rrectiDns, but you continue hot to ask students in the 
hall for passes (danoary 6 and 25, 1»B2; and April 1, 16, arid 25, 
1983), and your classes have continued to be djstractive to other 
teachers and students. As we discussed, these types ot In- 
cidents and yquf failure to deal with them cahribt cbntlriue. You 
must make the necesfiary corrections Immediately. 

3. Classrbbm work and the Issuance of grades. As we d[s- 
cussed^ this Is the rtibst seribiis prbblem ybu have as a teacher. 
^} ybti were f rom bne 

to two days late In getting your grades Into my office October 
15, 1981; April 1, 1982; October 17, 1982; and March 30, 1983). 
After each of these incidents I had a conference with you, and, 
once again, ypu W^^ night classes fbr the delay. 1 once 

again explained that that r^^^^ sufficient. After the last 

of these conferences, April 2, 19M, you acknowledged that ybu 
had Jib dajly br test grades for Health Education Period |and on- 
ly two grades fbr Health Educatlbn Perlbd 3. As has been ex- 
plained at the fjrst faculty meeting of each year and as contained 
on page 6 of the Faculty Handbqo have at least six 

dally grades and two test grades for each_n|ne-week reportrng 
peribd. I specifically directed you to comply with these re- 
quirements. 

Mr. Makit, the situation Is serious. As j told ydU, I recommend- 
ed ybur emplbyment for the 1983-84 school yea^qnly because oj 
your assurances that ybu will correct these deficiencies and 
follow these directives arid school bbard pbllcy. Ybu have been 
s'^®" ^ 9''®wtti plan [n connection with ^y^^^ assessment, and 
hurnerbus aids have been made av^jlabie jq yqu^ As you and I 
discussed, J want this tb work out so you become a successful 
teacher arid that ybu cbntlriue tb teach here. However, if ybu fail 
to follow any of the dlre^^^ discussed at bur cbriference 

and which I have outllried Iri this memq have no 

chblce but to recbmmend that your employment with the district 
be terminated Immediately. 

if you have any questions cqncerhlhg these directives or if 
ybu disagree with the facts qr conclusions stated In this 
membrandiirri, please advise me in writing no later than 
sb we can rneet and work but any dif- 
ferences. 

_/§/ 

Paul Principal 

I have received a copy of this memorandum. 

^s/ (bate) 




Tbe Assessment or Evaluation Document 

The assessment di* evaluation document should be completed as 
prescribed by the policies arid procedures of the school district. A sum- 
mary riaitative or membraridum ideally should supplement each nega- 
tive assessmerit rioted iri the dbcumerit. This can be done bri the 
assessriierit dbcuriierit or bri ari attachmerit. If the assessmerit is such that 
the eriiplbyee might be teriiiiriated if rib iriiprbvemeht is shown, the 
eriiplbyee shbuld be advised that failure to imprbve could result in a 
recbriiriieridatibri for terriiiriatibri. The failure to warn of possible ter- 
riiiriatibri cari result in claims by the employee that he or she would have 
imprbved if advised bf the seriousness of the situation. Furthermore, it is 
wise to include ihstructiphs or specific directions for improvement. Such 
a practice riot brily is helpful to the employee, but, if the administratoPs 
actibris are later questioried, it also strengthens the argument that the 
employee has been treated fairly. Through the use of such evaluation 
documents, the employee will be put on notice that he or she has defi- 
ciencies which could result in a recommendation to terminate should 
those deficiencies not be remedied according to the instructions given for 
improvement. 

In order to avoid difficulties with ratings on the evaluation, an 
employee should not be rated too highly when initially employed or 
assigned to a school; Rather, a straightforward and trathfal evaluation 
should be made. It is much easier to raise evaluations in subsequent 
years than it is to lower high ones. Furthermore, a fair system of evalua- 
tion requires the setting of standards and expectations at the beginning 
of the school year, with the administrator fdlldwirig through with the im- 
pletnentation of those standards through the evaluatidri process. 

Documentation in General 

In preparing any memorandum, report the facts and avoid conclu- 
sionary statements not supported by the facts: For example, in a 
classroom visitation memorandum, reporting that a teachePs classroom 
was "disorderly^" without any further explanation, is not very helpful. 
Rather, a principal should note such specifics as seeing three ciiildren 
talking during class recitation and one child playing in tiie back of the 
room: The principal should note that these acts were unnoticed by the 
teacher or were not corrected by the teacher; Furthermore, inflam- 
matory words should not be used: For example, rather than characterize 
an action as "insubordination,*' the action should be factually described, 
and should be referred to as failure to comply with official directives 
and/or school board policy. 

It is the specificity of the memorandum and not the qiiaritity df wdrds 
or the number df pages that cdunts. Directives iri a memdrariduriri shdiild 
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be clear, to the point, and not couched in jargon. For example, when 
directing a sometimes tardy employee to arrive at school on time, state: 
"You are required to be at school by (time) and you will be expected to 
have signedjn by that time," rather than, "You are required to be at 
school on time^" instead of stating, "Your lesson plans are due brice a 
week," one might say, "Your lesson plans are due in my box by 5:00 
Pl'"- °" ^ expect you to have them there beginning this 

written in a cdnstmctive atmosphere, precise directives 
L'^^ A^^^A ^^"^ avoid real or imagined confusion 

about what is expected. 

The specific incident membraridum, the summary memorandum, 
the visitation memoraridum, arid the assessment document should be 
written in the first person arid persbriaJized as much as possible. The use 
of "we" or "they" should be avbided unless two or more persons are in- 
volved in the supervisbry rbles arid then the others should be identified 
by name. The key tb the success of a documentation system is to provide 
an dppdrturiity for the admiriistrator and the employee to sit down and 
mutually wbrk but the prbblerii and determine the future actions of the 
employee. 

Care shbuld be taken to treat all employees alike, especially when 
dealirig with abserices arid tardiness. It is destructive and embarrassing 
tb have a teacher's attbrriey present a school's sign-in sheet at a hearing 
arid show that other teachers have been tardy or absent more often than 
the teacher who is being proposed for termination for excessive tardiriess 
br abserices. 

Ariother thought to^ keep in mind is that one should never write a 
riiemorandum to an employee when one is angry. It is much better tb 
reflect for a day or so or to call in a third party to review a meriibraridurii 
prior to sending it in circumstances where the admiriistratbr is arigry br 
personally i^nvolved. By doing so, the admiriistratbr cari avoid 
statements that mjght later be regretted, especially wheri the tone of the 
memorandum is being scrutinized by a judge br jury. Iri brder tb be 
effective, however, any memorandum must be prepared arid sent to the 
^"^P'°y^^ ^/^^^^^ incident and the subsequent corifererice occurs. 
^"^.^'IJ^^ ^^^^J^'"^^™^^^^^^^ ^ membraridurii be prepared after the 
decision to terminate has been made arid then backdated tb reflect the in- 
cident on which the proposed termiriatibri will be based. 

As in all employee matters, the evaluatbr shbuld be careful to ensure 
that the employee feels he or she has beeri fairly treated. Ont should 
remember that If the emplbyee's perforriiarice does riot improve and a 
recommendation for terriiiriatibri is riiade, the fairness of the process will 
be judged by the members bf the bbard and, possibly, by a state commis- 
sioner of educatibri, ari arbitrator, a judge, or a jury. In evaluating 
whether an emplbyee has beeri treated fairly, one should attempt to view 
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it from the perspective of a reasonable persbri who, after receiving ail the 
facts, determines whether the process was fair. Another helpful standard 
forjudging fairness is for the adrhihistratdr to treat the employee as the 
administrator would like to be treated in the same circumstances. 

Normally, the only documents that would be used as evidence at a 
termination hearing are summary memoranda arid the evaluatibri or 
assessment instruments. Occasionally, specific iriciderit arid visitatiori 
memoranda might be used; however, it is a better practice to iricbr- 
porate these types of memoranda and include them in a subsequent sum- 
mary memorandum or evaluation instrument. If the employee has ribt 
received a copy of a file memorandum, it should not be used as evidence 
at a hearing: Bat it can be used to refresh the administrator's memory 
while testifying about the specific facts of an event. Again, if summary 
memoranda properly reflect the incidents recorded in the file memoran- 
da, the file memoranda should never have to be referred to at a hearing. 

Factors to Consider in Termination Proceedings 

if an employee's performance does not improve tb ari acceptable level 
or if the employee does not comply with administrative directives arid 
board policies, the administrator will have to determine whether tb 
recommend termination. Before a final recommendation is made tb the 
board, the employee's immediate supervisor and the next-level ad- 
ministrator should hold a conference with the employee. The employee 
should be confronted with the inadequacies or problems that have been 
identified and be given an opportunity to respond. This is a hedge 
against misunderstanding the basic reasons for the proposed termina- 
tion, and it provides an opponunity to consider any additional facts or 
viewpoints an empidyee may wish to present: With this final effort to ex- 
amine the situation more closely, there could be a reconsideration as to 
whether termiriatidri is the proper alternative: For example, if there is a 
personality conflict between the administrator and the employee, rather 
than a prbfessibrial performance problem, a transfer to another school or 
departrrierit might be appropriate. 

If itjs determined after the conference with the employee that there is 
ribt suificierit eviderice tb support a termiriatidri, df the administrator's 
supervisbr feels the erhplbyee can improve arid becdrrie successful, a 
recap arid surrirnary rrieriribrariduriri bf the cbrifererice cari be prepared 
settirig but specific staridards arid directives fbr the eriipldyee arid alsd 
statirig specific pblicies that, if viblated^ cbuld result iri a recbriiriierida- 
tion for ini mediate terriiiriatibri iri the future. 

If, after hearing the eriiplbyee's side bf the stbry, the adririiriistratibri 
decides to go forward v^ith the recbriiriieridatibri jor terririiriatibri, the 
employee should be advised bf this decisibri arid oflfered ari bppbrturiity 
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to resign. If there are other cbrisequerices of resighatibh such as the 
forfeiture of future emplbymerit bppbrturiities, this should be made 
clear. To help avbid "constructive discharge" (i.e., forced resignation) 
claims, the employee, if choosing not tb resign, should be advised of the 
right to a hearing before the bbard (if applicable under the contract or 
board pblicies). A resignatibri must be voluntary, and it is for this reason 
that it is advisable tb have the admin istratoPs immediate supervisor 
present at the meeting so any discussions concerning resignation can be 
witnessed. Providing the employee with an opportunity to resign gives 
the emplbyee a professionally acceptable avenue of escape prior to the 
recbmmehdation for termination. 

If, after the conference with the employee, the administrator and 
supervisbr determine that a termination recommendation should be 
made, it should be prepared for review by the school attorney. When the 
recommendation is made, the administration should submit to the 
school attorney a letter to be sent to the employee setting out Ihe pro- 
posed termination; Also at this time, again for approval by tht scHbbl 
attorney, the administration should prepare a statement of reasons sup- 
porting the proposed termination and a list of witnesses, together with 
their testimony, which will be presented if the emplbyee requests a hear- 
ing before the board. The documents that support the reasbris forjhe 
P''°P°^^^_^^'''"*"^^^°" ^hduld^ a^ be submitted at this time. The 
preparation of these letters arid the gatheririg tbgether bf the dbcumehts 
prior to presenting the proposed termiriatibri tb the board will aid the ad- 
ministrator in evaluating all facts arid iri deterrii[riirig whether a termina- 
tion recommendatidri really should be riiade. The procedures also help 
ensure that the adriiiriistratbr reriiairis in cbhtrbl bf the emplbymerit 
situation and gives the adriiiriistratbr cbrifiderice iri carryirig out unpleas- 
ant but necessary persbririel procedures. 



Conclusion 



Like all persbririel procedures, the dbcuriientation system described 
here is riot fail-safe. Since it riiust be iriipleriierited by humans, it is sub- 
ject to error. Hbwever, this system does provide an opportunity for an 
adriiiriistratbr to cbriiriiuriicate effectively with employees about their 
perforriiarice, it is hbped tb iriiprbve it, but if necessary to provide tlic 
prbper docuriieritatibri for termination. In working with this system, tlie 
schbbl board riieriibers, the state commissioner of education, ai::.iators, 
judges, or jurors will evaluate the termination recommendation on the 
basis of fairriess and reasonableness. To ensure an effective docamenta- 
tibri systeni, administrators should keep in mind tlie following action 
steps: 



1. Develop and adopt an educationsiliy justifiable evsiluation 
system and implement it. 

2. Provide iriservice for £ill administrative persbhiiel in supervisory 
positions bri the evaluation policies arid the dbcuriieritatibri 
system described iri this chapter. 

3. Apply the school's evaluation policy and documentation system 
in a way that preserves the personal dignity of employees and 
treats them like the supervisdry administrator would expect to be 
treated in similar circumstances. 



1 . For a sample case iilastrating the Importance of documentation, see Ghildere 
V. Independent School Dist. No. 1, 645 P,2d 992 (Okla. 1982). 

2. The system recommended in this chapter is only one possibility. For other 
possible docUmehtatibn systems, see Ronald Ruud and Joseph Woodford, 
Supervisor's Guide to Documnlatton and Fite Butting for Emptoyee DiscipUne 
(Grcsdine, Galif.: Advisory Pnbiishing, 1982); Chester Noite, How to Survive 
as a Pnruipal (Chicago: Plyribus Press,^ 1983), chap. 7; and William C. 
Carey ,^ pocumeniir^ Teacher Dismissal: A Guide Jor the Site Administrator (Salem, 
Ore.: Options Press, 1981). 
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Stnte Regulation of 
Educator Evaluation 

Laura Means Pope 



Evaluation as a form of accountability is an important element in the 
employment relationship between school boards arid professibrial staff, 
^^"y are involved in the evaluatibri prbcedure. During the 

_*^E^^J'^^'^°^^^ °" public sector manageriierit accburitability >yere added 
half of the state educatibri codes. This chapter will examine 
^^^M^^ issues involved in state evaluatibri statutes as interpreted by the 
judiciary. 

The questions below provide the basis for the discussion that follows. 

1. What are evaluatibri statutes? How do they relate to tenure laws, 
administrative regulatibris, bbard policy, and collective bargaining 
agreements? 

2. What is statutbry due prbcess, and what are the consequences of 
failing to prbvide it? 

3. What staridards bf judicial review apply? What degree of com- 
pliarice is required? Arid what remedies do courts employ? 

4. Whb deterriiiries the evaluation criteria? Who should do the 
evaluating, for what purpose, and how often? And what evalaative in- 
sthiriierits or processes are used? 

5. When is professional performance or behavior considered 
remediable? When is a remediation period required? And what length bf 
period is reasonable? 



Laura Means Pope is an assistant pressor in the Graduate School cf Education, University 
of Cat^ornia, Los Ahgetes, Vie author dcJcnowTt^es the assistance &J Willtam De La Torre 
and Magan Van Atstine in the prepdfalion of this chapter. 
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6. What pattern and content of evaluations are necessary to substan- 
tiate dismissal decisions? 

The chapter concludes with recdmniendations for the administration 
of evaluations in order to improve teaching and supervision and, if 
necessary, to substantiate demotion or dismissal decisions. 

Evaluation Statutes 

Education is a state function authorized by the constitutions in all 50 
states. Generally, state coristitutidris require state legislatures to 
establish a system of education. In some instances the constitution itself 
establishes part of that system. For example, in California the office of 
the sujaeri rite ride nt of public iristructidri is established by the cbristitu- 
tibri.* Except in Hawaii, which is a sirigle school district, all states pro- 
vide a system of local school districts gbverried by locally elected or 
appointed boards oTeducation, sorrietihies called school cbmriiittees. 

State statutes generally stipulate that certificated persbririel have a 
right to eriiplbyment after a prbbatibriary peribd, arid they specify the 
reasons for demoting or dismissing persons with cbritiriuirig cbn tracts 
and the procedures that must be followed prior to riiakirig such deci- 
sions. The purpose of such so-called tenure laws is "to assure teachers bf 
experience and ability a continuous service and rehiring based upbri 
merit rather than upon reasons that are political, partisan or 
capricious. "3 

During the 197Gs management concepts stressing evaluation and ac- 
countability exerted increasing influence on education legislation. About 
half the states enacted evaluation statutes to "improve the quality of in- 
structional, administrative, and supervisory services in the public 
schools,"* and to ensure uniformity of evaluation, at least within school 
districts,^ This was a time when the deepening economic recession 
resulted in budget cuts, and declining enrollments led to teacher layoffs. 
By the mid-197bs and early 198bs, cases involving tenure and evaluation 
statutes arid policies had buigeoned. 

State statutes governing evaluation of educators vary widely in terms 
bf form, coriterit, length, and specificity. For example, the Iowa statute, 
iri two seriterices, requires boards of education to "establish evaluation 
criteria arid iriipleriierit evaluatidri procedures" and to "negotiate in good 
faith with respect to thbse procedures."^ In contrast, the Kansas statute 
included everythirig frbrii the legislative pUrpdse to a penalty section. ^ 
Generally, the legislature requires local schddl bdards to establish the 
evaluatibri criteria,® but sbme specify what is to be assessed. Alaska lists 
"teaching br administrative skills ... iriterpersbrial relatidriships with 
students, parents, peere and supervisbrs, as well as thbse additidrial fac- 
tors which the school board considers relevant. Califorriia iricludes "the 
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progress of students toward the established standards" and ^^maintenance 
of a suitable learning environment."*^ 

Frequently, statutes require boards to consult with professional per- 
sonnel in developing criteria.*' Sometimes the task of developing criteria 
is assigned to professionals; Louisiana law requires the state superintend 
dent of education to produce a comprehensive plan for an education ac- 
countability program including goals, procedures, and evaluation 
instruments. '2 Washington also assigns the duty to the state superinten- 
dent of schools but provides for legislative review of the initially set 
minimum criteria. 

Statutes regulating evaluation may be kn integral jiart of the tenure 
laws,'* or they may be created by separate acts and coded near tenure 
laws.'^ In sortie states evaluation is part of the statutory duties of 
supeririteriderits or principals.'^ State board of education administrative 
regulations oh evaluation hiay be as binding oh local boards as statutes 
are." Typically, the statutes or regiilatibhs specify the mihimum fre- 
quency of evaluation. Under sbrrie statutes or regulatibhs prbbatibhary 
teachers must be evaluated rribre often than teniired persbhhel;*^ but in 
bthers, such a status distinction is forbidden.'^ Many evaluation statutes 
apply to all certificated personnel, except in some instances the super- 
ihtehdent,2<i and a number expressly protect employee privacy. 21 

Tehiire aiid Evaluatidh: An AdininistnitbPs Dileiiiina 

Many evaluation statutes were enacted as a result of public pressure 
to legislate better education; but inevitably, all evaluation statutes and 
regulations become, in operation, integral to the fair dismissal or tenure 
laws: Taken together, tenure and evaluation statutes create an ad- 
ministrative dilemma: On the one hand, conscientious administrators 
who want to help employees improve must demonstrate faith in their 
ability to do so and mast emphasize the positive aspects of their perform- 
ance as well as identify their weaknesses. On the other hand, to improve 
the school system may require decisions adverse to the employee; and 
the administrator must document weaknesses and give express notice 
that, uhless corrected, they may lead to hohfehewal, demotion, or dis- 
rhissal. This is the admihistratbr*s dilemma: to db justice to both the per- 
sbh and the system ih the ihterest bf public edticatibh. 

The Ibwa Supreme Cburt addressed this dilemma recehtly when it 
affirrhed a trial cburt*s rulihg that the evidehce presehted substahtiated a 
school board's decisibh tb terminate its cbhtract with a tehiired elerheh- 
tary principal with 14 years bf service. The cburt*s rulihg bh the case is 
interesting: 

Probably no inflexible "just cause" defihitibh we cbuld devise wbuld be 
adequate tb measure the myriad bf sitiiatibns which may surface in iutiire 
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litigation. It is sufficient here to hold that in the context of teacher fault a 
"just cause" is one which direcUy or indirectly significantly and adversely 
^^^^ .^^^^'"^^^.^JA^ " of every school system: high quality 

education for the district's students. It relates to job pcrfonharice including 
leadership and role model effectiveness. It masi^indude the concept that a 
school district is riot married to mediocrity but may dismiss pereonnel who 
.^^ "^"*^^^_P*^^^o""""S ^'^K^ quality work nor improving in peifonnance; 

°f*^^''_%"^i_**J"^^*^"'^e" cariribt iriclude reasons which are ar- 
bitrary, unfair, or generated out of some petty veridetta.22 



Restrictions on the Power of School Boards 

As prelade to discussing the significance of evaluation In the whole 
employment process, some consideration of school boards' power to 
make employment decisibris is necessary. Today, boards may employ 
their relatives, loyal constituents, or lovers to teach, but only if they hold 
state certification. Boards may choose not to renew a teacher's contract 
without explariatiori, but only in the probationary years of service. 
Boards may fire educators during the term of their contracts, but only 
for a few very good reasons. Boards may transfer educators without their 
cbriserit, but riot if they agreed otherwise at the bargaining table. School 
boards have cbrisiderable power in employment decisions; but cbristitu- 
tibris, statutes, state agency regujations, and negotiated contracts have 
beeri used to tame the exercise of that power. All these festrairits are 
prc^ucts of the belief that something simply is not fair. 

School officials often feel hampered by the myriad laws arid due pro- 
cess requirements. Superintendents and principals say, "Fm respbrisible 
for this operation, but I^on't have the authority tb db ariythirig about 
it!" Fairness is at the heart of the matter, but pebple disagree about what 
is fair. Yet, if school officials approach all the rules arid regulatibris as 
simply a consensus on what is deemed "fair," they can develop ah ap- 
proach to administration that is equitable tb all arid will be so recognized 
by individuals and institutions alike. 

^^"^^ resolve disagreemerits about what is fair by first 
determining how the decision should be riiade_arid by whom, a resolu- 
tion known in the law as due prbcess. The U.S. Constitution enshrines 
this concept in the 14th Ameridriierit: "No State shall . . . deprive any 
person of life, liberty, or property, without due process of law,"^^ 

P'*^^*^**^P^^o"s have significarit implications for administrators 
making empjoyment decisibris. Chapters 3 and 4 explore both substan- 
tive and procedural due prbcess flowing from the U.S. Constitution: 
Since state cdnstitutibris generally contain the same or similar language 
as the 14th Ameridriierit, this chapter discusses statutory due process, 
which is broadly defiried here tb include the procedural rights and cor- 



H7 



relative duties prescribed by statute and administrative policy or regula- 
tion prbihulgated pursuant to statute: 

Before a scfiool board can make any ernploynient decision adverse to 
the ititerests of an educator, it most follow the statutory procedures and 
state administrative regulations. To do otherwise risks reversal of the 
decision by an administrative agency and/or court.** Hundreds of suits 
challenging public school employmeht decisions form the case law inter- 
Pr^^"^?„'^^^^^°*7 process. School board members, sujjerihtehdents, 
and taxpayer groups incresisingly bembari the cost of such disputes, 
in three recent fiscal years the Cai[forriia Office of Administrative Hear- 
ing charged school districts $582,000 for 91 dismissal hearing in which 
school boardis won 50 of the cases.^* 

In addition to statutory due process or public law restraints on school 
board disclNetibh, collective bargaining agreements have the force of 
public law but arc binding only to the parties involved. Some agree- 
ments prescribe particular procedures cbncerhing evaluation or criteria 
for reductibri-iri-fprce decisions, A school board may not relinquish its 
duty tb make employment decisibns,26 but neither can it act in ways con- 
trary tb a riegotiatcd cbhtract.2> Both state agencies and courts can 
reinstate, at least temporarily, a dismissed teacher, even if nontenured, 
but the complainant must show that "the violation substantially and 
directly impaired his or her ability to improve himself or herself and at' 
tain continuing contfacfstat^ " - 

Tbe Court's Role in Employment Decisions 

At this pbirit, a brief descriptiph of how courts view their role in 
public eriiplbymerit disputes may help the reader underetand the out- 
comes. 

Scope ^JuduM Rlwiew, Courts uniformly reiterate that in the review 
of the administrative acts of a board of education they will not substitute 
their judgment for that of the board. One appellant argued before a 
fedcnil district court that the board had denied him equal protection of 
the law when its policies and practices allowed teachers with less satisfac- 
tory evaluations than his to be appointed as permanent teacfaei^. The 
cbUrt rejected the claim and declared: *The Board could properly refuse 
to renew plaintiffs contract without regard to the performance evalua- 
tion/^ It further expressedJtebeHef "that federal courts should not sit as 
*supcr-Tenure Review Committees' when a plaintiff employs the 'Fin 
jUst as good as you are' argument^^ao The plaintiff lost because school ad- 
ministrators and the board had followed prescribed procedures and the 
board by law had the authority not to renew the contract, regardless of 
merit. 

Had the school authorities failed to evaluate the plaintiff pUrsUarit to 
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the evaluation statute, quite another balance would be struck, even 
without tenure involved: An appellate court in a California case, while 
eschewing interference with the merits of a nonrenewal decision, 
nonetheless held the board strictly accountable for compliance with the 
evaluation statute. Failure to meet announced ndtificatibn deadlines arid 
to provide the teacher with written evaluations prompted the court to 
grant review of the board's decisibri as the brily riiearis to eriforce evalua- 
tion statutes in the absence bf a statutory right to arbitraiiori or judicial 
review of a ribri renewal decisibri.^' 

The West Virginia Supreme Court is typical in its strict cbnstructibh 
bf both teriure statutes arid evaluatibri regulatibris iri favbr bf emplbyees. 
A state bbard bf education policy requires **bperi and hbnest evaluation 
bf [every eriiplbyee's] jjerformarice bri a regular basis.''32 JH an appeal of a 
board's refusal to renew an elementary teacher's cbntract and to grant 
her a cbritiriuing cbntract bf emplbymerit, the supreme court reinstated 
the teacher. 33 Both the state superintendent of schools and circuit court 
had alHrmed the board's decision, but the supreme court viewing the 
events as a whole found that despite regular evaluation, the principal 
had failed tb give the plaintiff evaluations that were "open and honest" 
eribugh to apprise her of how she was performing as a teacher; The court 
ruled that every decision involving competency under the statutes gov- 
erning employment of teachers must be based on evaluations conducted 
pursuant to the state board of education policy and that both statute and 
policy would be strictly construed in favor of the employee. The evalua- 
tions met the form required but lacked the substance guaranteed. 

If school authorities have followed the statutes and the employee 
knows about his deficiencies and has had opportunity and help tb im- 
prove, the court will not substitute its judgment for the board's. One 
tenured teacher was dismissed for insubordinatidri because, after 16 ses- 
sions on daily lesson plans with the principal, he refused tb atterid addi- 
tional Sessions. He lost his appeal bf the dismissal fbr irisubbrdiriatibri.^^ 
The Arizona appellate cburt rejected the charge that a scheme bf ha- 
rassment was set up tb force hirifi but bf the system. Even though the 
teacher's charge had sbriie siibstarice, the cburt found that the daily 
meetings with the principal were a reasbriable mearis bf supervisibri, that 
holding them duririg preparatibri tirrie created rib unusual burderi, arid 
that the priricipal had ribted^iriiproveriierit during those sessibris. 

Standards of CdrnpUdhce. The courts riearly always require strict cbm- 
pliarice with statutes gbverriirig disrnissal of erriplbyees. Substaritial cbm- 
pliarice, bri the other harid, has sufliced in at least brie jurisdictibri, the 
District bf Colunibia schbol systeiri, which is governed by a code enacted 
by Cbrigress. At the time bf the events iri questibn, the cbde prohibited 
discharge bf ariy schbol emplbyee "except upbri written recommendation 
of the supeririteriderit bf schools. "^5 Based oh several communications 
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from the administrator of the district where the appellant worked, the 
supenntendent of schoois instructed the director of personnel to dismiss 
a communityaide because of poor performance. The letter of dismissal 
notified the employee of the reason for the action arid his right to a hear- 
y^?- served ss the superinteriderifs recomiQeridatibri to the board, 

but was not actually signed by the siiperiritehderit. In a reversal of the 
superior court, the appellate court found rid dereliction in duty nor im- 
proper delegation of power, because the siiperiritehdeht had actually 
made the decisidn.36 Cdriipliarice with the substance, if not the form, of 
the code sufficed. 

Another federal cdurt accepted substantial compliance as meeting the 
evaluatidri statute but required strict cbmpliarice with the tenure law. in 
that case a teriured teacher, dismissed as incompetent, appealed the 
board's decisidri and charged lack of due process and racial discrimina- 
;idri. Pursuant to Lbuisiaha law, the board had adopted an evaluation 
pdlicy providirig that if "at any time during the evaluation process the 
teacher is charged with incompetence or willful neglect of duty, the 
evaluatidri procedure as implemented under [the evaluation statute] is 
superseded by the tenure statute.'*37 fhe court found that the school 
authorities had substantially complied with the board's policy on fevalua- 
tibri and strictly complied with the tenure law, once the superinteriderit 
decided to recommend dismissal for incompetency and willful neglect df 
duty. The record showed jnultiple observations, pdst-dbservatidri cdri- 
sultatiohs, specific recommendations for iffiprovement, arid warriirig[s 
about unacceptable performance over a period of nearly twd years. TI*e 
only lack oj* conipHance with board pdlicy was the priricipal's failure to 
assist the teacher in establishing her personal gdals fdr 1979-80. Iri this 
^'^^ viewed the evaluatidri arid dismissal 

processes as distinctly separate and as callirig for a differerit level bf cbm- 
P'l^"^^ P*^"^^^--'^ statutory due process. Everi sd, the substantial 
^^i*^^"^^ J^-'^^^fi^^ dismissjU cdrisisted pririiarily of the record of 
^^^^"^^^'^"^ made pursuant to the evaluatibri statute. The evidence of 
seems to be the key td uriderstaridirig this case rather than 
the standard of cdmpliance. 

As the fdregdirig cases illustrate, the right to judicial review, the kind 
of review, arid the standards bf review and compliance depend on par- 
ticular state statutes arid case law. 

cdnce oJCHUna, Evaluation statutes frequently require pro- 
fessidrial educatdrs td establish the criteria for evaluation or require 
boards dfeducatidri td cbrisult with professional staff before establishing 
them. Legislatbrs, teacher unions, state boards of education, local school 
boards, supeririteriderits arid other administrators, and teaching staff 
have all contributed tb the criteria currently in use. These criteria are 
crucial iri deterriiiriirig the contours and quality of the educational enter- 



prise. If used repeatedly, they serve as a powerful influence in the school 
system and in the lives of the prbfessidhals who strive to match j^rform- 
ance to the criteria. They also tcmpKer the sul^ectivity of profcssibruil 
evaUuatibn and ferret but unacceptable bias, 

The absence bf appropriate criteria oh which to base cyaluatibhs can 
uridcrmihe the rationale u»ed for emplbymeht decisions, For example, a 
trial cbiirt, in a recent suit chaUehgihg prbmbtibh policies as racially 
discriminatory in a district undergoing court-ordered desegregation, 
observed: **{T]he Board has hot adopted any such non-racial objective 
criteria and, until this is done, the Court will never be in a position to 
adequately consider the propriety of any principal selection made by the 
Bbard.'*38 The federal appellate court agreed that it was impossible for 
the defendant board to justify its selections for principal because it had 
no criteria on which to make its evsilaations and decisions. The only ob- 
jective evidence on record showed the black complainant to be "cieariy 
superioP to the white principals selected for the positions he had nought. 
The court ordered the board to instate the complainant as a principal 
and to grant back pay based on the differential between his salary as a 
teacher and the salary he woald have received as a principal. 

Compare the results of the above case with another board's decision 
to terminate the contract of a temporary teacher on the basis bf un- 
satisfactory performance ratings. She successfuiiy challenged the board's 
first attempt to dismiss her because of its faulty hearing procedure; there 
was no transcnpt of the proceeding, and the district presented hb 
evidence. Almost two years later, the board fbllbwed mandated hearing 
prdcedtifes and again terminated her cbhtract. This time the decisibh 
withstbbd legal attack, primarily because the niain testimbhy supporting 
dismissal was based bh prbper evaluatibhs. Both the suj^erihtehdent and 
principal rated her performance a number of times and conferred with 
her in ail effort to imprbye her performzihce. At the hearings several 
teachers testified bh her bchstlf^ but the court held their testimbhy tb be 
of less weight because they had not made actual classroom bbservatibns 
and ''hone had a certihed qualihcatibn to evaluate ahbther teacher."^ 
The court upheld the board's actibh based bh the supervisory ratings and 
bh the fact that the plaintiff offered no evidence that the ratings or 
discharge resulted from "fraud, arbitrariness, or were contrary to law."** 
Evaluaior Quai^cations, Judicial emphasis on the qualiRcations of the 
evaluator raises an interesting issue. Everybody feels qualified to make 
judgments about the schools. Whether professionals or the pablic 
represented by the board should make decisions concerning employment 
is a matter of long-standing tension. Statutes and case law embody the 
compromises. The school board makes the final decision on hiring, 
firing, assignment, and promotion, but under many laws only on recom- 
mendation of the superintendent. ^2 
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With respect to evaluations, state law may specify that evaluation of 
teachers is a duty of particular administrators or may simply dertare that 
teachers are to be evaluated. In the latter case, state courts interpret the 
vague language to mean evaluation by persons trained and qualified to 
do so. The West VJrgiriia state policy illustrates the point. The West 
Virginia Supreme Court has repeatedly ruled that if a board fails to 
follow the evaluation procedures in the state policy, it cannot discharge, 
demote, or transfer an employee for reasons having to do with pridf 
misconduct or incompetency. « A trial court recently interpreted the 
proscription to mean that only the board could do the evaluating. The 
supreme court's reversal emphasized that school board members aie 
generally not qualified to supervise the professional work of educators 
and that the law **c|early contemplates that professidhally trained 
teachers, principals, and superintendents shall have exclusive control of 
these matteri."** 

PMc Pmsure in the Promi. Political pressure Trequeritly surfaces in 
dismissal decisions. Board members cannot ignore voters who urge 
^'l'"?. ^^^^ °^ pressure permeates some cases. A 

classic one is the case of a wrestling coach whose team had a losing 
season: Soon after the bddstef club met with the principal, he confided in 
the coach that it looked as if either the coach, the superintendent, or the 
principal would have td go. Predictably, it was the teacher-coach who 
had to fight all the way td the state supreme court to keep his job. The 
court noted: **There was evidence, too, that [the coach] was simply the 
latest target df an dverzealous bbbster club."« 

Another case involved a tenured teacher who urged her fast-track 
students toward ever greater achievernent. Some parents complained 
about the pace arid her methods. All of her evaluations rated her per- 
fdrmarice "satisfactory/ the highest possible rating. Without prior notice 
or a hearirig the board terminated her contract when she refused to sign 
ari iridividual plan for improvement. The agreement provided that any 
breach would result in immediate termination of her contract by the 
supeririterident. A federal district court found that at the time she was 
advised that she could have an impartial hearing, the board had already 
made its decision, so such a hearing was impossible. The court ruled 
there was a violation of constitutional due process as well as df the 
substance of the tenure la^. It ordered the board to reinstate the teacher 
and enjoined it from taking any action of any nature against the teacher 
based on an anything that led to her removal in the first place.**^ 

In another case a tenured teacher, dn the basis df two parental cbrri- 
PJ^'L^^J .^?^.^^^"^^^^ by her assistant priricipal; arid the assistant 
superintendent, who made three classrddm dbservatibris, gave her notice 
of eight areas of deficiency and subsequeritly bbserved her classroom 
twice. The board gave her notice df its resblutibri tb terrriiriate her con- 



152 

ie^.^>-::-..:' . : ■ ; . 



tract, granted a public hearing, and fired her. In the court's view, 17 
years of teaching in that district went down the drain in eight weeks. The 
Minnesota Supreme Court dissected the charges in light ot the evidence 
and ordered the board to reinstate the teacher because of the lack of 
reasonable time to improve.*' 

One suit specifically raised the issue of what weight can be given to 
public cdmplaihts supported by teachers versus evaluation by a county 
supeririteriderit. The West Virginia Supreme Court ruled in^favor of a 
principal whose cbmpetericy was challenged by two citizens. The charge 
was supported by several teachers. The cburity supeririteriderit testified 
bri behalf bf the pririci^al; but the board, after the hearirig, voted to ter- 
niiriate his contract. TJie state superiritehdent ordered reihstatement, 
but the circuit court affirmed the board's action. In its analysis of the 
evidence, the supreme court emphasized the right to professional evalua- 
tion by supervisors. The county superintendent's evaluation outweighed 
the citizen's complaints. The court also held that under the accountabili- 
ty sections of the state constitution, citizen complaints could result in the 
dismissal bf public employees based on a competent evaluation. The 
court concluded that **a county board of education may receive com- 
plaints against any school employee from citizens and that the board 
should act upon these complaints, order an evaluation, and discharge an 
employee if an improvement period proves to be in vain.^^^ The process 
sounds reasonable; nonetheless, unless administrators can withstand 
political heat in making professional judgments about subordinates' per- 
formance, expensive jadicial review will be the last resort. 

Evatuator Va^ormance. The professional evaluatbr who is derelict in du- 
ty, spiteful, or simply inept risks exposure in a judicial review. Such was 
the fate bf brie apparently threateried supeririteriderit who warited tb rid 
the district bf a riew, but well-experienced, principal. The supeririteri- 
derit's chatty, urigrariiriiatical, so hie what peevish letter bf evaluatibri 
asking for resigriatibri upon threat bf recbriiriieridirig dismissal is repro- 
duced in its entirety, misspellings and all, in an appellate court deci''2un. 
However, more important to the outcome of this case was liie board's 
failure to adopt a written policy establishing evaluative criteria for prin- 
cipals. The court noted: 

In the absence bf established evaluative criteria, the principal serves at 
the whirii arid pleasure of the supeririteriderit. The principal has rid 
guidelines against which to measure his or her performance and may 
thereby be deprived of a legitimate opportunity for improvement. Without 
knowledge of the criteria to be employed in a discharge or nonrenewal 
hearirig, the priricipal is further haridicapped iri his or her ability to dispute 
the prdpHety of the termination decision. This was not the intent of the 
legislature. Fathermore, established evaluative criteria and prior evalua- 
tions are important for purposes of judicial review. 
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The court ordered reinstatement of the principal. The record is silent bri 
the superintendent's fate; 

Administration of Evniuations. How often should supervisors e valuate 
subordinates? Statutes may set the minimum frequericy,^^ board policy 
may demand greater diligence,^! and good administrative practice may 
require even greater effort. One court observed that the state policy re- 
quired evaluations to be "regular" arid reasbried that J'tb be effective, 
[evaiuationis] mujst be more frequerit than arinual."52 Recent case law 
suggests that effective adriiiriistratbrs identify deficiencies through 
regular evaluatioris, cdriduct riuriierbus bbservatibhs and consultations 
during a suitable reriiediatibri peribd, arid further evaluate the employee 
at the end of the peribd tb deterriiirie whether other action is ap- 
propriate. 

Frbrii a due process perspective, the regularity of evaluations must at 
least riieet statutbry br policy staridards. The quality and frequency of 
bbservatibris diiririg a remediation peribd are evidence of good faith ad- 
riiiriistratibri bf evaluatibri laws, If contract termination Is deemed 
riecessary, the board should rely solely on post-remediation period 
evaluatibris to support a finding that cause for dismissal or demotion ex- 
ists." 

RemediahiViiy, Fairness to both students and educators raises the issue 
bf whether ari eriiplbyee's personal behavior or professional perform- 
arice, wheri determined to be unacceptable, is remediabie. If not, the 
board cari take irhmediate action, subject to procedural requirements. If 
the behavior or performance is remediabie, the board must give the 
employee reasonable time to correct the deficiency and the admiriistra- 
tibn must offer help in the imjjrovement process. What is reasbriable will 
vary, depending on the total circumstances of each case. 

Judgmg^ behavior to be irremediable risks Judicial disagreeriierit. 
Giting numerous cases, an Illinois appellate court explbred severzU 
de^nitions: The court explained that "[wjhether causes for disriiissal are 
remediable is a question of fact arid its iriitial deterriiiriatibri lies within 
the discretion of the board. "^4 a cbritiriued: "A cause is irremediable 
when irreparable damage has already beeri dbrie arid cariribt be reme- 
died. . . Causes, remediable wheri cbrisidered albrie, will be deerned 
irremediable where cdrilbiried with bther remediable causes if cbritiriued 
over a long period of tiriie duririg which the teacher refuses or fails to 
remedy therii.**55 In this case iriyblvirig a physical educatibn teacher, the 
court cbrisidered the patterri bf evaluatiorir, the teachePs attitude, and 
the Ibrig peribd betweeri the last evaluation in October and the filing of 
charges iri May, arid ruled for the teacher with this rationale: 

We believe that the causes charged against plaintiff were remediabie in 
"_^'"J5 J^^'*'^ ^^*^cd tb establish either that the plaintifTs causes 

severely damaged the students, faculty or school br persisted for a suffi- 



cieht time period so that they cbiild hot have been corrected if a warning 
had been given. 5* 

In another IHihpis case a board dismissed a black teacher with 25 
years of service who failed to improve her classroom organization, 
teaching techniques^ and student discipline within 64 school days after 
notice of deficiency. Despite multiple observations and suggestions by 
specialists and supervisors, her attempts to change were ineHective. The 
court concluded that the teachePs 

[DJeficiehcies were fundamental and of long standings having to do with 
her own mental discipline and her lack of grasp of her subjects. . . 
Moreover, her defensive attitude — founded on her belief that some of the 
criticism against her was racially motivated ^ created an atmosphere 
which definitely worked against remediation since she was thereby led to 
assign the criticism to outside influences she could not control. 

The attitude of the employee toward the supervisor's criticisms and sug- 
gestions for remediation are an important factor in Judges' opinions 
about the remediability of deficiencies. 58 

Another school board, prodded by complaints from parents, dis- 
charged without warning an elementary teacher with nearly 20 years of 
experience. The board's decision was based bri the teacher's alleged 
cruelty to students and unlawful corporal puhishmerit, which the board 
concluded was irremediable. The teacher had used pHysicaJ force in 
directing children to their seats or directing them in the hall. The board 
relied bri the precederit of four cbrpbral puriishriieritjcases iri which irre- 
mediable behavior justified pereriiptbry discharge. The court disagreed 
arid ordered reiristateriierit of the teacher. The court distinguished this 
teacher's acts frbrii those iri the four cases cited by the board iri which the 
charges were, respectively^ strikirig studerits ori the face arid head, usirig 
a cattle prod to shock students, paddlirig a student twice iri 20 miriutes, 
and striking students with five pieces of balsa wood taped ^o a curtain 
rod. The court held that the board failed to ^'demonstrate the damage to 
the students, faculty or school was so severe that it could not have been 
corrected ""^^ 

Considered as a whole, the cases cited so far suggest that to be fair the 
length of time a board most give an employee to correct deficiencies 
varies with the remediability of the behavior, the attitude of the teacher, 
the damage to students and the school system, the clarity and specificity 
of charges, timely notice, and what reasonably can be expected of an 
employee: The attitude and helpfulness of the administration and board 
also weigh in the determination: The courts may count the number of 
school days given to the employee for correcting the deficiency, but what 
happens before, during, and after that period seems to determine 
whether the time allotted is deemed fair. 
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Methods cfEvduation. Ont aspect of evaluation not challenged in these 
cases is the instrument used. Some states (e.g., West Virginia, Penn- 
sylvania, and Louisiana) require use of particular rating instruments 
developed at the state level. Other states require local boards to develop 
an evaluation program. Generally, the professional staff develops the 
evaluation instrument. Regardless of the instrument used, the courts 
comment approvingly when supervisory observations are documented 
by written anecdotal comments and buttressed by additional observa- 
tions by other competent evaJuators: 

Judges look at the record as a whole: They look at the pattern of 
evaluation to determine whether the ratings and conferences warn 
employees of unacceptable performance and explain what is unl ccept- 
abie. They take a very dim view of surprises. This is illustrated by the 
court's reaction to the dismissal of a teacher charged with lack of student 
control and objectionable body odor. The principal's early evaluations 
were complimentary but recommended clamping ddwh bh talkative stu- 
dents. No criticisms appeared in the secdhd a^^ third evaluations. AH 
these dbsen'ations occurred in the fall of 1976. In January 1977 the 
principal compiled a "Teacher Appraisal Ihstrumeht" and rated the 
teacher "plus" on 36 of 37 items. The ph6 minus cbhcerhcd body odor. 
Six more observations between October 1977 and February 1978 all 
praised the teacher. In April 1978 the school board entered a tenure con- 
tract with the_teac_her for 1978-79. A November 1978 rating was all cbm- 
plimehtary. The December rating suggested that students sharpen their 
pencils before class. On 31 January 1979 the principal asked for the 
teachePs resignation. Predictably, the cburt reveraed the board's ter- 
minatibh bf the teachePs contract.^ 

In summary, good administration requires establishment of criteria, 
attentive implementation of evaluation procedures, documentation of 
observations, and candid communication with employees: Consider the 
case of a teacher with two good annual evaluations and one critical one, 
which led to nonrenewal of her contract: Asked why his early evaluations 
were not critical, the principal testi^ed: 

Well, the first year most beginning teachers have difiiculties of some sort 
or another. They like to be popular aiid that gets them into trouble real 
fast and also Mrs: Wilt was pregnane the first year which I think con- 
tributed to part of her problem and trying to be a halfway decent, humane 
person, I did not want tb wipe her out totally the first year or second 
year.** 

The court's response is a message for all evaluatdrs: 

For an evaluation to properly inform the school employee about his or 
her job perfonnance^ it must be as accuiate and tnithrul as the evaluatbr 
can make it. Otherwise a teacher or school employee will not know how his 
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or her job performance is actually viewed by the adrnthtstrator arid also 
will not knpvy how he or she can improve. 

We find this statement by Greenfield to be disturbing because it in- 
dicates that the cvaluatidris of the appellant for the first two years may not 
have been done openly and honestly, as required by [regulation]. These 
evaluations and observations are very subjective in nature because the 
areas intended to be measured cannot be objectively quantified, if these 
evaluatibris arid dbservatibris were simply paperwork cranked out to feed 
the hungry bureaucrat, theri we would riot have sperit so much time 
discussing them in this opinion. However, as evidenced by the facts of this 
case^ a person's very livelihood can depend on where the evaluator places 
his checkmark on . the fonn. 

We would hope that iri future cases, administrators, supervisor and 
principals win fully realize the impbrtaricedf bbservatibris arid evaluations 
and understand the significance of [the regulation] in this regard. ^2 

Recommendations 

The message of the evaluation statutes and case law is simple: Within 
the framework of the law, set standards, develop a regular process, and 

fair. Pracncirig the last principle is hard because we all look at a deci- 
sion from different perspectives. Being fundamentally fair, however, can 
take much of the sting out of adverse, but sometimes necessary, deci- 
sions. 

More specifically, the lessons of the case law reviewed in this chapter 
can be condensed into the following guidelines: 

1 . Establish specific written criteria for the selection and evaluation 
of certificated personnel. 

2. Use trairied supervisory personnel to conduct evaluations. 

3. Evaluate all certificated personnel regularly. To be effective, 
"regular" must be more often than annual. 

4. If a particular instrument is prescribed by law, regulation, or 
policy, be careful that making the requisite judgments is not per- 
fiinctory. Supplement the instrument witfi anecdotal informa- 
tion. 

5. Discuss openly and candidly with the person being evaluated all 
aspects of the evaluation and make specific recommendatidns for 
improvement as needed. 

6. If the deficiencies in the edacatoPs performance are so serious 
that failure to chang;e could lead to demotion, nonrenewal of 
contract, or dismissal, give the person a written explariatibri to 
that effect, counsel him or her, and set a reasonable tiriietable for 
future observations and a reasonable deadline for cbrrectirig the 
deficiency. What is reasonable varies with the danger to students 
and staff, how long the behavior has been tblerated, how diflScult 
change will be, arid the eriiplbyee*s attitude. 



187 . 



7. Rely primarily on evaluations made after the period of remedia- 
tion to determine whether demotion, reassignment, nonrenewai 
of contract, or dismissal is appropriate: 

8. Listen to complaints from parents, but rely on the opinions of 
qualified evaluators if there is disagreement. 

9. Observe ail the relevant procedural and substantive re- 
quirements set forth in statutes, regulations, board policies, and 
collective bargaining agreements when making an emplbymerit 
decision that is adverse to the employee. 

16: Move with deliberato speed arid without surprises to balance 
consideration for the employee, the welfare of the students, and 
the progress ot the educatibrial system. 
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Good €ause Basis for Dismissal 
itf Education Employees 

W, Lance Lahdauer, John H. Spangler, 
and Benjamin F. Van Horn, Jr. 



All states have some statutory provisions regarding teacher 
dismissals, but few cite exactly the same causes. The reasons specihed 
for dismissal vary from the very specific to the very general, with a great 
deal of ambiguity and overlap among the causes. The most ffequently 
cited causes for teacher dismissal are immorality, incompetence, and in- 
subordination: The discussion in this chapter concerning these three 
causes encompasses the general judicial principles found in teacher 
dismissal cases. 

Iitiitidrality 

School boards in 38 states are statutorily authorized to dismiss a 
teacher on a direct charge of immorality and/or moral turpitude: No 
other single charge is as widespread in dismissal statutes. In the remain- 
ing 12 states statutory grounds of good or just cause, unfitness to teach, 
or unprofessional conduct may be used to dismiss a teacher for immoral 
conduct: While legislatures have chosen to cite immofality as a cause for 
dismissal, they have been reluctant to define the term of to discUss its ap- 
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piication to specific conduct. Consequently, the definition of immorality 
and application to specific conduct have been left to the judicial system. 
As a 1952 Pennsylvania decision pointed ouU "Exact definitions of such 
abstract terms [as immorality] are obviously quite impossiblc^i Because 
of the imprecise nature of the term, schooj boards,^ when contemplating 
dismissal of persbririel on such charges^ need to be aware of what the 
courts have said about conduct considered to be immoral. 

A survey of relevant cases reveals that actions that form the basis for 
dismissals based on immorality generally fall into one or more of the 
fdllbwirig discrete categories of conduct: 

i ' Heterosexual misconduct with students 
2. Heterosexual miscdridUc. .ith hdhstudents 
3: Homosexuality 

4: Nonsexual miscbriduct with students 
5: Physical abuse bf students 

6: Classroom discussion or use of materials that are sexual in 
nature 

7. Use b* prbfariity 

8. Miscbhduct irivblvirig drugs 

9. Miscbriduct irivblvirig alcohol 
P_^er cririiirial misconduct 

11. Misapprbpriatiori of funds 

12. Cheating 

13. Lyirig 

^ y^^^^^ the categories bf cbriduct which the courts have construed as 

immoral cover a broad rarijge of behavior, certain guidelines can be iden- 
tified that the courts will gerierally apply to cases involving a dismissal 
for immorality. 

S^tta/ Misconduct with Students. Sexual misconduct with students may 
not be e ngaged in by teachers, and such misconduct justifies removal bf 
the teacher frbm the classroom. No other category of conduct used as a 
basis for imrribrality dismissals has generated such unanimous disap- 
proval in court decisions as sexual misconduct by a teacher with 
students. A Washington court observed in 1973 that "(ijt is diifficult to; 
cbriceive bf circumstances which would more clearly justify the actibri bf 
the Bbard than the sexual misconduct of a teacher with a miribr studerit 
in the district/2 A 1982 decision in the same state held that sexual 
riiiscbnduct with students "is inherently harmful tb the studerit- teacher 
relatibriship.^3 

The dismissal of a Colorado teacher was Upheld where it was found 
that he engaged in mutui tickling of the geriitals,_sexually suggestive 
dialogue, and other sexually related horseplay with feriiale students on a 
field trip. The court responded to the teacher^s argument that the ac- 
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tivities were good-natared and a positive influence by stating that "[i]t is 
difficult to conceive of a single positive aspect that such behavior might 
have in an edacationaJ context.'*^ 

A 62-year-old history teacher with 18 years of satisfactory service in 
the Texas schools was dismissed because of an improper sexual relation- 
ship with one of hi;i students. Concerning his immediate removal from 
the classroom and his dismissal, the iFifth Circuit Court of Appeals said, 
"a male eighth-grade teacher charged with sexual misconduct with his 
teenage female students should not be in contact with them in the 
teaching process."^ 

The fact that a student's parents are aware of, or even encourage, the 
relationship between their child arid a teacher may not be enough to 
mitigate a finding of iriitriorality. A Washington junior high school 
counselor met a high school girl through social cdritacts with her parents. 
With the jaarehts' approval the two begari to date. The girl becaiiie preg- 
haht and the schboLadmiriistratidri learned that the cduriseldr was the 
father of the child^ The teacher was questioned arid adriiitted the tnith df 
the allegations. Shortly thereafter the coujale was riiarried but the 
counselor was dismissed^ nevertheless. The coiiriselbr appealed the 
dismissal but the court upheld the action of the school board, reasdriirig 
as follows: 

While the arguriierit that "iriimbrality" per se \% jiot a ground for 
discharge without a showing of adveree effect upon "fitness to teach" or 
upon the school has merit, we decline to set such a requirement where the 
sexual misconduct complamed of directly involved a teacher and a riiihor 
student. In bur view, the School Board may prdpcrly cOriclude iri such a 
sitiiatibri that the cbriduct Is irihereritly harmful to the teacher-student rela- 
tionship, and thus to the schooi district."^ 

Sexual MhroMucJ with Nohsi^ Private, discreet sexiial cdridUct is 
viewed in terms of its adverse effect ori the schddl arid dri the teacher's 
ability to perform the teaching furictibri. A divorced Nebrsiska teacher- 
was dismissed because she had, at various times, allowed sirigle riieri, 
single women, or couples to stay at her ajjartrnerit dverriight. Iri over- 
turning the dismissal, a federal court ruled that for the board "to justify a 
dampening of the rights of assembly or association and jarivacy the state 
. . . must show that the terrhination . . . was caused by conduct which 
^materially and substantially* interfered with the schbofs wbrk."^ 

A South Dakota school board that sought to dismiss a teacher for 
cohabitation presented as evidence a petition condemning the teacher's 
action, as well as evidence of adverse student reaction and general con- 
troversy within the school and community because of the teachePs living 
arrangements: The court upheld the dismissal, ruling that "it would 
seem reasonable for the School Board to conclude that controversy be- 
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tween the pJaintiff and the parents and the community members of this 
locale would make it difficult for the teacher to maintain the proper 
educational setting in her classrboh^'^ 

In 1969 the Califorriia Supreme Court ruled that a one-week, private 
homosexual relationship was not sufficient reason to revoke a teachei^s 
certificate. The court reasoned that the definition of a term such as im- 
morality or moral turpitude is so broad that the term must be related "to 
the issUe df whether, bh the^ob, the employee had disqualified himself. 
The court provided a check list of factors that may be used in determin- 
ing the adverse effect oh a teachePs fitness: 

^"^^'^i^'i^l'^l teacher's conduct thus indicated unfitness to 

teach the board may^consider such inatters as the likelihood that the con- 
duct may have adversely affected students or fellow teachere, the degree of 
such adversity anticipated, the proximity or remoteness in time of the con- 
^^S^L^^^^P^ of teaching certificate held by the party involved, the ex- 
'^""*^"A°L?^I?^^?*J1S_^ 'l^^"y» surrounding the conduct, 

the praiscworthiness or biaincwordiiness of the motives resulting in the 
conduct, the likelihood of the recurrence of the questioned conduct, and 
the extent to which disciplinary action may inflict an adverse or chilling 
impact upon die cdhsiiiUiidnal rights of the teacher involved or other 
teachers. »o 

A board's ability to prove ah adverse effect bh the teachePs ability to 
function, using the factors outlined by the court, is of extreme impor- 
tance in dismissals focusing bh private conduct. The courts have 
repeatedly stressed that eveh thbugh a teacher occupies a special position 
and "as a cdhseqUehce of that elevated status, a teachePs actions aie sub- 
ject to much greater scrutiny tfiah that given to the activities of the 
average pcrsbh,''^ the basis for dismissal must rest on a teachePs ability 
to perform the teachihg function. As one Ohio court stated: "The privai e 
conduct of a mah, whb is also a teacher, is a proper concern to tfiose who 
erhplby hirh bhly tb the extenf that it mars him as ;i teacher, who is also a 
nian.''>2 

Teacher Fr^ahlty in the Classroom. Speech that is profane, sexual, of 
vulgar and cahhbt be shown to have a valid educational purpose is not 
cohstitutibhally protected and^ may serve as a basis for dismissal. 
Geherally, a teacher enjoys a measure of freedom in classroom ihstnic- 
tibh. However, when a teacher chooses to discuss topics of a sexual 
nature not related specifically to the course of study, the cbhdUct may be 
questiohed^»3^or example, when a Florida band teacher discussed 
virginity, premarital sex, and various sexual activities with his coed 
classes, the school board dismissed him and the cburt upheld the 
dismissal. In an opinion quite critical of a federal judicial trehd toward 
permissiveness, the court stated that it was "still of the bpihioh that in- 
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structoi^ in our schools should not be permitted to so risquely discuss sex 
problems in our teenage mixed classes."*^ 

A Pennsylvania teachers dismissal was apheid when it was proven 
that he called one of his students a slut and had implied to the class that 
the student was a prostitute. The coun ruled that his language failed to 
foster and elevate the ideals and attitudes a teacher should develop in his 
students arid that his conduct evidenced a moral failure in his own 
character. *5 

A California teacher who told his class that the school bell system 
^sounded like a wbrh-bUt phonograph in a whdrehdUse" arid that the col- 
or' of his classrtK)m walls looked like sbmebne had /'peed bh them arid 
then smeared them with baby crap" was fudged by the courts as being so 
vulgar that his fitness to teach was impaired. The court ruled that the 
teacher's vulgarity had reached the point where the effect on his fitness 
and ability to teach was sufficient to warrant his dismissal. Oh the other 
hand, the courts have generally ruled that when a teacher^s use of sexual 
references or profanity does hot ''transcend his legitimate professiorial 
purpose,"!^ the speech will be considered constitutionally protected and a 
dismissal based on this conduct will be overturned. 

Privacy Rights as a D^ense. The constitutional right to privacy cannot 
be claimed as a defense against dismissal if the conduct was of a public, 
bizarre, or flagrant nature. When the private conduct of a teacher 
becomes public knowlege or when the claim of privacy is applied to con- 
duct that, in fact, is not private, the courts generally have held that the 
conduct is not protected from school board scrutiny by a right to 
privacy. For example, a Massachusetts teacher who took a mannequin 
to a spot on his front lawn under a street lamp and proceeded to undress 
it, caress it in a lewd fashion, and place it between his legs, claimed the 
board's dismissa!^ violated his right to privacy. A federal court upheld the 
dismissal, ruling that "the right to privacy . . . may be surrendered by 
public display . The right to be left alone in the home extends only to the 
home and not to conduct displayed under the street lamp on the front 
iawn.''i8 

Ari Oregbri teacher claimed that his dismissal, which was based on 
publicized hbiiibsexual acts at ari adult bbbkstbre, violated his right to 
pi'ivacy. The cburt stressed that he "was hbt dismissed because bf his sex- 
ual preference, but rather because bf the mariner arid place iri which he 
exercised that preference with the resultarit ribtbriety surtbUridirig his ac- 
tivities."'* 

A federal court iri Illiribis fourid uricbriviricirig a teacher's ai'guriierit 
that his right to privacy included publicatibri iri a swiriger's rriagazirie bf 
a pho^tograph showing hirn arid a ferriale cbrnpariioh riude frbrri the waist 
up. The court ruled that the public riature of such a phbtograph rriade it 



cphstitutionally pennnissible for the board to inquire into the moral 
character of the teacher. 20 

A 1973 New York decision ruled that it was an error to assume that 
there is ah absolute right to privacy: The court went dri to provide in- 
stances where a teacher's right to privacy might be limited: 

In bur view what blhcrwisc^might be considered private conduct beyond 
^^ '^^K.^^"^^"* of school officials ceases to be such In at least cither of two 
^i"^**™*^.^'."" L^^^ "^"M"^^ directly affects the perfonnahcc pf the pro- 
fessional responsibility of the teacher, or if, without cdritributibri bri the 
part of school officials, the conduct has become the subject of such public 
ribtdricty as tb significantly or reasonably impjair the capability of the par- 
ticular teacher to discharge the respbrisibilitics of his pbsiti6n.2i 

While immorality is the most frequently cited legislative cause for 
dismissal, its application and definidon have generally been left tb the 
courts. A major consideration for the judiciary is proof of a nexus be- 
tween conduct and fitness to teach. Where this nexus is dembristrated by 
the board, the dismissal action has a greater chance bf being sustained in 
the courts even when constitutional challenges tb the dismissal are 
claimed. 

incompetence 

A review bf appellate court decisions rendered over the past 30 years 
revealb that the cburts have permitted school boards to use a broad inter- 
pretation of iricbmpetehce. The conditions or behaviors that have suc- 
cessfully been applied tb incompetence fall into four general categories: 
inadequate teaching, poor discipline, physical or mental disability, and 
cbunteqjrbductive personality traits. 

Since the cburts have permitted a broad interpretation of incompe- 
tence, the critical factor in a successful dismissal is the evidence pro- 
duced to subatanf 'ate the charges. The following evidentiary guidelihe.s 
should be applied when considering the dismissal of a tenured prbfes- 
sibhal employee on the grounds of incompetence. 

l A comparative standard ojpe^ormance is c^liid hy school boar£ where in- 
competence is dtt^^, 

A teacher must be measured against a standard used for other teach- 
ers in a similar pbsitibh, not against some hypothetical standard of 
perfectibri. A Nebraska school board decided to dismiss a physical 
educatibri teacher who received good ratings in all areas except discipline 
arid brgariizatibh. In ruling for the teachePs reinstatement the Nebraska 
Supreriie Cburt provided the following rationale: incompetence is not 
riieasured in a vacuum, against a standard of perfection; it must be 
riieasured against the performance of others in a similar pdsitibri. 
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Although the teachei's cdndiict may have been minimal, it was not in- 
competent, and there was ho evidence that the teacher's conduct was 
below the standard of perionhance required of dthcra. Finally, there was 
ho ex^Msrt testimdhy prbvidihg sUfficieht evidehce of ihcdmpetehce.^^ 

A similar ratiohale_was applied ih the reihstatehieht df a Tennessee 
kindergarten teacher. The newly assigned elemehtary principal, fonher- 
ly ah assistaht junior high school principal, recommended that the 
teacher be dismissed due to her lack of classroom control. The principal 
had ho prior exposure to kindergarten classrooms or training ih this 
area. A state supervisor testified that, although more classroom structure 
was needed, the teacher wais providing ah adequate readiness program 
and was using acceptable teaching techniques. The Tennessee Supreme 
Court reinstated the teacher because of the lack of any persuasive 
testimony that the teacHePs performance was ineffective or below the 
standards of efficiency maintained by other kindergarten teachers.^^ 

2, There shoutd ie suistdn&t evidence Idjust^ tncompeience. 

To detenhihe whether there is siibstahtial evidehce, the cdUrts have 
oi^teh applied the ^reasonable hiah" test. This test poses the qUestidh: 
Would a reasonable man have reached the same decisibh Updh examiha- 
tioh_pf the record as a whole? 

The record as a whble^ rather thah ahy single ihcideht, should be 
used to establish substahtial evidence. A discharged elemehtary prin- 
cipal argued that the 67 ihstahces cited by the school board as the basis 
for its dismissal decision were no more thah petty daily errors. However, 
the record as a whole provided substantial evidence to support the school 
board's decision, and it was the Minnesota Supreme Court's opinion that 
the dozens of errors attributed to the principal indicated that his prob- 
lems exceeded those of petty daily errors. 2* 

Even testimony leading to inconsistent conclusions does not prevent 
a school board's dismissal decision from being supported if there is 
substantial evidence. An elementary principal was dismissed for defi- 
ciencies in teacher supervision, student discipline^ decision making, and 
long-range planning. These problems were documented by two totally 
negative evaluations made by the superintendent: However, 54 teachers 
and many parents signed a letter of support, and a former superinten- 
dent wrote a letter attesting to the principal's leadei^hip skills; Never- 
theless, the Iowa Supreme Court found sufficient evidence on the record 
to support the findings of the school board. 

5. School boards and wdmirtistrators should documcni a pattern incompetent 
behavior, (See Chapter 6.) 

Most successful dismissals for incompetence are based on a pattern of 
behavior rather than a single critical incident. An Illinois teacher was 
dismissed for deficiencies in planning, lesson presentation, and class- 




room discipline^ The appeilate court clarified that the momentary lapses 
in discipline or a single day^ lesson gone awry is insufficient reason for a 
teacher's dismiss^. However, if a pattern of unacceptable behavior is 
established, a dismissal will be upheld. 26 

A Washington teacher was dismissed for unacceptable disciplinary 
P_^^^^^^^* ®" teacher kicked the leg of a students chair 

causing the student to fall backward arid strike his head on a table. The 
teacher's past record revealed other instances of improper discipline, and 
he had been notified of the cbrisequehces for repeated violations of 
district regulations. In uphbldihg the teachePs dismissal, the court of ap- 
peals stated "sufficient caiise for discharge may be evsiluated in light of 
the teachePs record as a whole^ which may be said to de mo J i irate a con- 
tinuing pattern of unacceptable teaching practices.*^- 

jhoufd asiiertain wlutiier Vie fcfet iU- jn question is ir- 
remediable befon terminating emptoyrrient 

^J^^^^.^P^^ ^^^^ statutes, school boards must first decide if a charge 
IS remediable or irremediable before making a dismisaal decisibh. If a 
^^A°°L^°^''^^°"^"^^'^ charges remediable, then the teacher is en- 
^ notice of the charges and a period of time to correct the unac- 
ceptable conduct. If the charges are considered irremediable, then 
dismissal pmceedings can be initiated without the preliminary notice of 
charges and a remediation period. However ,^ the det'irminatibn of \t- 
rensediabiiity is subject tb judicial review. Irremediable charges are 
those that could iibt liave been corrected even if a warning liad been 
irsued or charges that have had a damaging effect on students, faculty, 
or school. 28 

The dismissal decisibh of a New Mexico school board was overturned 
because it failed tb show that the teacliePs befiavior was not cornectable. 
The teacher oh several occasions had violated the distncFs disciplinary 
policy-, for example, hitting one student with a drumstidc and kicking 
another student. However, the administrators failed to foHow the con- 
ferehce procedure required by state statutes: In reinstating the teacher 
the court of appeals stated, "Although the situation was serious, the 
questibh remains: was it correctable? There is neither evidence nor 
fihdjhg that it was not, and no evidence that any effort was made at any 
conference to correct the teachePs unsatisfactory work performance. '^^ 

Ah Illinois teacher was reinstated when the court disagreed with the 
school board's decjcu>; , that the dismissal causes were irremediable. This 
physical education teacher had poor clasjjroom discipline, presented 
disorganized lessons, and ridiculeci awkward students. Since there was 
no evidence of irreparabie damage to students, the court fbuhd the 
schooj board in error for i ot providing notice and ah bppbrtiihity for 
remediation:5o 
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5. In jurisdictions ifuai require an ^ort at remediation, school Boards must be 
suit thai a redsohdile period for remediation has been provided. 

A teacher of mentally handicapped students was dismissed for lack of 
instructional planning, lack of positive learning activities, and lack of 
cooperation with colleagues. A period of 15 school days lapsed between 
the notice to remedy <uid the last formal evaluation. An Illinois appellate 
court did not consider this a reasonable period for assessing improve- 
ment and stated further that an evaluation should have been made at the 
end of an agreed upon remediation period. 

in another case a high school English teacher was given notice to 
remedy her classroom discipline, communication skills, and record- 
keeping. After a lapse of five school weeks she received a formal evalua- 
tion and was dismissed. Statements from students, teachers, and the 
principal indicated that she was making an effort to improve. The Min- 
nesota Supreme Court found this remediation period unreasonable and 
reinstated the teacher.'*^ 

An Illinois elementary teacher was dismissed because of poor disci- 
pline and ineffective instruction. Over a remediation period of eight 
school weeks several administrators and supervisors observed the 
teacher and provided assistance. The teacher exhibited a defensive at- 
titude toward suggestions for Imprbvemerit arid rib progress was ribtlced 
iri her jjeriorriiarice. Iri this case the court foiirid the reriiediatibri peribd 
reasonable and upheld her disriiissal.^^ 

6. Schooi hoards shouti seek to estabiish ihat an rmpioyees conduct hud an 
adverse effect on the ^cient operation of the school. 

Historically, the courts have studied the aHministrative record to 
determine if there were sufficient facts to support the Jslleged inade- 
quacies of the teacher and llmlt'^d their review to the teachcr^s condition 
or conduct. However, during the past decade the courts have fr«qut;nily 
asked school boards to support their charges of Incompetence by also 
shdwirig ari adverse effect dri the studerits, the teaching process, arid the 
school iri gerieral. 

A kicdergarteri teacher was disriilssed fbr reasbris related tb her 
teach 1 rig philbsbphy, classrbbrii disci pi irie, arid uricjriiprbriiisirig atti- 
tude. Hbwever, the teacher was able tb shbw that the achieveriierit level 
of her studerits was equal tb that . .iicir peers. The Michigari Cbiirt bf 
Appeals overturned the dismissal and tenure revocation decision bf the 
school board and the state tenure corrihiissibh with the follbwirig reasbri- 
ing: 

Because the essential function of a teacher is the imparting of knowledge 
and of learning ability, the focus of this evidence must be the effect of the 
questioned activity oh the teacher's students. Secondarily, the tenure 
reyocatibn proceeding must detcrrnihe hbw the teacher's activity affects 
bthcr teachers arid the school staff. 
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A mathematics teacher in Tennessee was dismissed for publicly ex- 
pressing her hatred for blacks. She openly stated her feelings to the 
elementary school principal and his assistant, both of whom were black. 
As a resait of her racial biases, she would of^en turn her head and look 
away when the principal attempted to speak to her. When assljgned a 
black aide the teacher rejected her and failed to give her work to do. The 
court emphasized that the school bdaiU*s interests in maihtaihihg ah eHl- 
cierit school system outweighed the teacher's First Ameridmerit interest 
of free speech. The teacher's disniUsal was uphidd because her remarks 
and behavior had a detrimental effect dri the school and cbmmunity.^s 

The dismissal of a Minnesota teacher was pyerturned because ah 
adverse effect bh the studehts could hot be established. This third-grade 
teacher was suspended immediately for allegedly holding pihs under the 
outstretched arms of a studeht until he admitted to throwing a crayon. 
Several factors contributed to the teacher's reinstatement. First, the 
schbbrboard had not considered the remediability of the teacher's con- 
duct. This teacher had taught for 23 years with an unblemished record, 
and there was no written discipline policy in the school district. Second, 
there was no evidence of actual physical or psychological harm. No 
children in the class, including the disciplined student, expressed a fear 
of returning to her class nor did they report the incident to their 
parents.3<^ 

The process of dismissing incompetent teachers is considerably more 
complicated than the application of a technical or legal definition. 
Nevertheless, school boards and administratoi^ should not misinterpret 
the roie of the judiciary as an obstacle to the dismissal process. The 
courts have been careful not to intrade upon the discretionary powers of 
school boards to determine a teacher^ incompetence, and they have ac- 
cepted a broad interpretation of this ground for dismissal. However, 
couTts have required that a school board's findings be supported by 
substantial evidence and be In conformance with the employee's 
statutory and constltutlonaJ rights. 

Insubo rdinatiott 

Insubordination is listed as a separate cause for the dismissal of 
teachers in the statutes of 21 states. Violation of school law and policy or 
good or just cause are often substituted for a charge :»f insubordination 
or in a dismissal action when insubordination is not specifically listed as 
a cause for teacher dismissal in a state's school laws. Violation of school 
law or policy is listed as a separate cause for dismissal in 17 states. Good 
or just cause is specified in 28 states: insubordination does not necessari- 
ly have to be cited as a part of state statute in order for courts to uphold a 
dismissal action for insubordination. 

Regardless of statutory provisions, insubordination is a judicially ac- 



ceptable cause for the dismissal of a teacher in all states. The U.S. 
Supreme Court affirmed the action of the Pennsylvania Supreme Court 
regarding the dismissal of a teacher who refused to answer his superin- 
tendents questions regarding his loyalty. The Pennsylvania court sup- 
ported the dismissal on the basis of iricbmpetercy. It reasoned that the 
teacher^s lack of frankness arid candor arid irisubbrdiriatipn made him in- 
competent. The U.S. Supreriie Court iridicated that "the Pennsylvania 
statute, unlike those of riiariy other States, contains ho catch-all phrase, 
such as conduct uribecbriiirig a teacher, to cover disqualifying conduct 
not included withiri the riiore specific provisions. Consequently, the 
Feririsylvariia courts have given incompetency a broad interpretation, "37 
Judicially defiried irisubbrdi nation can be classified as follows: absence 
frbrii duty, refusal to follow established procedures for classroom of 
ribriclassroorii activities, improper use of corporal punishment, im- 
prbper grbbriiirig, refusal to sign loyalty oaths and to participate in 
Ibyalty-related activities, improper union activity, and criticism of 
authbrity. 

Persistence of the Violation, Generally, school boards are required to 
derribristrate the presence of a persistent willful violation of a reasonable 
rule or order emanating from a proper authority in order to receive 
judicial affirmation for the dismissal of a tenured teacher. The Wyoming 
Supreme Court affirmed the dismissal for insubofdinatidn of a teacher 
who refused^to accept a teaching assignment made by the priricipal. Ari 
industrial arts teacher was directed to teach a first-pef iod weldirig class iri 
one school a"d t£ teach the remainder of his schedule iri aribther schbbl 
located the same district. Transportation wais provided by the district 
and jhe teacher was certified to teach weldirig. The teacher was iriformed 
by the principal of his probable schedule several weeks pribr tb the start 
of school with the final schedule beirig cbrififriled at the beginning bf the 
school term. The teacher reported tb the fifst-peribd class as directed for 
the first four days of school. Thereafter, he repeatedly refused tb report 
to class claiming that he was ribt prbperly prepared tb teach welding, 
that materials were iriadequate, arid that _he was ribt directed by the 
board or superiritcriderit tb teach weldirig. The cburt ruled the action to 
be insubordiriatidri by applyirig the follbwirig ratibriale: 

i Persistence: The action of the teacher was persistent ih that he 
verbally refused the assignment and, in fact, failed tb report fbr 
class as directed. 

^' T^?^ "° misondemanding or riegligerice; the 

teacher intended not to obey a direction that he fully urider- 
stood. 

3. Reasonable rale or order: Other teachers traveled betweeri 
buildings, the teacher Was certified iri the subject, trarisportatiori 



was provided, and the time for travel was sufficient. There was 
nothing unreasonable about the direction. 
4. Proper futfiority- Tbe board and superintendent pfopefly 
delegated the auSority of class assignments to the principal.^s 

^'Persistence" is often difficult to define. One view of persistence 
focuses on the intention of the teacher. For example, teachers may be 
dismissed for violation of rules regarding their attendance at school. The 
Msiihe Supreme Court affirmed the dismissal for insubordination of a 
teacher who absented herself from school despite the denial of her leave 
request. The teacher had made several requests and had announced her 
ihtehtioh to disregard the board's denial of her leave request. She had no 
record of similar transgressions. The court reasoned that alSough there 
was no persistence of action, there was a persistence of intent. She in- 
tended to disobey and, despite opportunity to correct her action, she 
followed through with her insubordinate act:'^ 

T^^_9onnecticut Supreme Court defined persistence differently. The 
court ordered the reinstatement of a teacher who had absented herself 
from duty despite Se denial of her leave request. In this case the teacher 
twice requested leaves of absence, and on both occasions the requests 
were denied. The Connecticut court ruled that a persistence of action 
had to be demonstrated in order to sustain a dismissal for ihsubdrdiiia- 
tion: Since the act appeared in isolation, it wais reasoned not to be suffi- 
cient to demonstrate pei^istence.^'^ 

Witlfui Vtoidtion, Insubordinate acts must be willful in order to sustain 
dismissal actions. Unless a rule of directive pfdhibitiiig an action is 
clearly and prdperiy communicated in an understandable fdnii or is 
readily apparent in administfative-eniployee felatibiiships^ a dismissal 
action for ihsubdfdihatidn is not possible. Iii general, if teachers arc 
iihawafe df the presence df a rule or directive prohibitihg certain kinds of 
behavior^ cdurts will hot judge them as being willfully ihsubbndinate. 

Ah Alabama appeals court upheld a school board's dismissal of a ten- 
ured guidance couhseldf for ihsubbrdihatioh upon a review of evidence 
that established that the counselor refused to meet his assigned duty as a 
supervisor of children prior to the beginning of the school day. The 
supervision assignment was rotated among ernployees, but the counselor 
cbhtehded that cbuhselors should be exempt from the duty. A formal 
repnrnahd was issued, which prompted the counselor to file a grievance. 
The grievance was sustained on procedural grounds, but the court, in 
considering the counselors conduct, reached a decision that there was 
sufficient evidence of a willful refusal to obey a reasonable order to 
justify dismissal. ^1 

Reasonable Orders from Acc^table Authorities: Statute law, regulation, 
policy, and practice often designate specific officials and administrative 



bodies to make rules gbvcrhihg certain kinds of actions. For an action to 
be considered as ihsubprdihate^ the rule governing the action must come 
. from ah acceptable authority, Further, rules and orders must be reason* 

f-: able both ill design and application. U a. teacher is able to demonstrate 

that a rule or order was capricious, arbitrary, or violative of constitu- 
|V tiohal rights, then courts may reveree the school board's dismissal dec!- 

Ilr. sion.« 

Teachers can be compelled to follow reasonable directives in the 
bperatibh of their classes. Rules or directives pertaining to corporal 
puhishmeht and general classroom operation must be foHowed. In a cor- 
poral punishment case, the North Dakota Supreme Court ruled that 
written guidelines and administrative admonitions were sufficient to 
justify dismissal of a teacher who repeatedly used corporal punishment 
with his students. Written guidelines specified that corporal punishment 
is allowed only with the permission and under the supervision of the 
principal. On five occasions the teacher had slapped students' faces and 
pulled their hair d^pite being directed by the principal to discontinue 
such actions.^^ 

When considering a dismissal action for insUbbrdinatidh a sch(K)l 
district must be sure that it is based on a legitimate schbbl cbricerh. In 
order to limit a teacher's Use of a specific teaching method or kind of 
material, a school district must demonstrate the likelihbod of a substan- 
tial or material interference with the bpcratibn of the school before 
grounds for insubdrdiriatibn can be established. Factors related tb such a 
concern would include the age bf the students," the relatibhship bf 
course material or teaching method tb the subject of study, the kinds of 
materials or methods available in the general schbbl curriculum and 
library ,« expert bpihibri about the material br method, and the degree of 
interference or disruption the material br method may engender relative 
tb the brderiy bperatibh of the school.^ 

Suis^nhui £viiknce: School boards must demonstrate the existehce of 
^substantial evidence" to support the dismissal of a teacher for ihsubbr- 
dination. In demonstrating substantial evidence, courts apply the 
reasonable man test. If reasonable persons cbUld agree that the evidehce 
supported the charge of insubbrdihatidh, the cdurts will accept the ex- 
istence of substantial evidehce td cdhfinh Knarges of ihsubordihation. 
Therefore, it is essential that dismissal for i/ioubbrdihatibh be based bh 
verifiable fact ahd ddcUmehtary evidehce.*' 

Nonctassroom Difeclives. Teachers can be required tb follow 
hdhclassrddm directives that cah be shbwh to bear a ratibrial relatibhship 
td the fUhctidhs bf the schbbl. Viblations of valid regulations gbvcrhihg 
medical ahd psychblbgical examihatibns, residency requirements, and 
requiremehts tb cbhfer privately with admihistratbrs have all resulted in 
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judicial affirmation of the dismissal of teachers. School boards are com- 
peiled to follow prescribed regulatory arid statutory procedures affecting 
ridnclassrdbni directives. For example, riiariy states accept the right of a 
school board to eriact regulatibris requiring teachers to reside in their 
district of eriiplbyriierit. However^ the New Hampshire Supreme Court 
declared an brdiriarice requiririg district residency to be a viblatibh bf a 
teachePs furidariierital cbristitUtibrial rights.*^ 

The Mississippi Supreme Court ruled that a teachePs refusal to sign 
an attachment tb a regular ernployment contract was sufficient to 
dembristrate insubdrdihatibh. The attachment contained a statement, 
apprbved by the school board, indicating that the teacher agreed to 
follow the provisions of a newly enacted board policy manual. The pro- 
visions were explained at a teachers* meeting and all teachers, except the 
plaintiff, signed the attachment. The superintendent asked her to sign 
the attachment on several occasions. She refused. He finally wrote to her 
instructing her to sign the attachment or he would recommend her 
dismissal for insubordination. She still refused, and she was dismissed. 
The court affirmed the dismissal, reasoning that the teacher's persistent 
insubordinate refusal to sign the contract attiichment was suiBcient to 
warrant dismissal. The court rejected the teacher's contention that the 
dismissal action was arbitrary, capricious, and an abuse of the school 
board's discretion. 

Unco(^naiioe Behaoior, Vn^^ behavior can serve as a cause 

for the dismissal of a teacher oh grounds of insubordination. A charge of 
uncooperative behavior is usually characterized by a series of insubor- 
dinate acts, which may be combined with som? other category of offense. 
The offenses may or may not be related to one another. Although a 
specific statutory cause for dismissal must be listed, a pattern of on- 
cooperative behavior should be established. A single offense may not be 
sufficient to warrant dismissal action. A pattern of inappropriate actions 
on the part of a teacher carries more weight in judicial actions than 
single charges of uncooperative behavior. 

A Massachusetts appellate court affirmed the dismissal of a teacher 
for incapacity, conduct unbecoming a teacher, and insubordination. 
The evidence presented showed that the teacher entered other teachers' 
classrooms on occasions, demanding materials and disrupting the nor- 
mal operation of those classes; pushed a student in the presence of other 
students and confronted him with legal difficulties he was having outside 
of school; entered a classroom without the perrnissidri of the teacher and 
searched for teaching rnaterials; arid exhibited verbally abusive behavior 
toward the principal, a teacher aide, arid the librariari. The cburt stated 
that the riiisdeeds taken in isolation were riot very sigriificarit; hbwever, 
when viewed iri cbrilbiriatibri over a 12-niorith peribd, they were suffi- 





cicnt to warrant discharge. The court concluded that the teachcPs in- 
ability to cooperate and get along with her colleagues as evidenced by the 
series of ihciderits was sufficient to Warrant dismissal.^o 

Constttuitonai Fw^^^^ A teacher may not be dismissed for insubor- 
dihatioh if the motivating reason for the dismissal was the exercise of 
behavior that is constitutionally protected. The teacher has Se initial 
burden of proving that the challenged behavior was constitutionally pro- 
tected. Once demonstrated, a school board must either demonstrate a 
compelling reason for the limitation of the protected behavior or 
demonstrate that, even in the absence of the protected behavior, other 
specified charges would have resulted in the teacher^s dismissal. 

The U"ijcd States Supreme Court has established a standard for a 
compelling reason to limit constitutionally protected behavior. A school 
^^^^^ 'P"^ demonstrate an actual disruption of the operation of the 
schodto limit constitutionally protected behavior. Teachers may engage 
in unpoj^uiar constitutionally protected behavior without being dis- 
missed from public employment. ^2 jf a teacher engages in cbristitutibhal- 
ly protected behavior that is part of the cause for his or her dismissal, the 
dismissal can still be affirmed if the school board is able to demonstrate, 
by the preponderance of evidence, that the teacher would have been 
dismissed even in the absence of the protected behavior." 

Insubordination is a frequently cited cause for the dismissal of 
teachers. Insubordinate behavior can lead to the dismissal of a teacher in 
all jurisdictions whether or hot it is specifically listed in the statutes gov- 
erning teacher diismissal. However, care must be taken to thoroughly 
document all charges. A dbcuniehted series of inappropriate acts dem- 
onstrating a pattern of uricpbperatiye behavior provides the strongest 
case for dismissal for ihsubordinatibh. Further, all insubordination 
dismissal actions must provide evidence of a peraisteht, willful refusal to 
obey a reasonable rule or order ernahatihg from a proper authority: 
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The Law en Meduetion In Force: 
An Overview and Update 



A 1980 mdndgraph provides a detailed analysis of legislaiibh and 
litigation relating to reductibh in force (RIF). » This chapter will provide 
an overview of the prior material covered in the ihohograpH and a focus 
on cases decided since l^G. 

A glance at the Jijerature reveals that the widespread problem of and 
Jpcal response to RIF have remained matters of substantial concern, 2 
The incidence of reported court cases further reflects the expanding in- 
terest in this area, A reading of these court decisions also reveals that 
state statutes cbhtihue to be the primary source of the law concerning 
RIF. Thus they are an appropriate starting point for this chapter. Other 
sources of law, such as constitutional protections and collective 
bargaining agreements, will be included in the summary of the relevant 
case law. 

The primary focus of the chapter wiii be on Se loss of positions by 
public school teachers for nonpersonal reasons (in contnist to such per- 
sonal reasons as incompetency, immorality, or insabordination).^ 
Related actions, such as the demotion of administratore based on 
budgetary cutbacks, will be included only as they relate to the primary 
ibcus. 

Overview of RIF Statutes 

Although seldbih labeled expressly as "reductibn-in-fbrce" re- 
quirements, slich provisions are bfteh found in tenure laws br bther 
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teacher eriiplby merit statutes. The scope arid specificity of these provi- 
sions vary corisiderably. A primary distinction exists between those 
statutes that penriarieritly say **adi6s" through terms like dismissal, 
ribrireriewal, or terriiiriatibri, arid those that, more hoperuUy, say **hasta 
la vista" through tenris like susperisibri, laybfT, leave, or furlough. 
Statutes iri the disriiissal-type category include those of Alabama, Gol- 
bradb^ Cbririecticut, Delaware, Kansas, Maine, Massachusetts, 
Nevada, arid Virginia. Less numerous are statutes in Se suspension- 
type category, such as those in Kentucky, Minnesota, Pennsylvania, 
and Rhode Island, which typically have provisions for recall or restora- 
tion. 

Table i (pages 174-175) shows the variations in the RiF statutory 
pattern across the 50 states. For a more complete interpretation, readers 
are urged to examine the specific wording of their respective state 
statutes in consultation with an appropriate attorney: 

A large riiajbrity of states (42) have some form of statutory RIF pro- 
visions, and some of these statutory reasons for RIF overlap. The most 
common statutory reason for RiF is decline in enrollment (22). Other 
reasons are fiscal or budgetary constraints (7); reorganization or con- 
solidation of school districts (10); change in the number of teaching posi- 
tions (8); curtailment or alteration of program or services (i5); discretion 
of the schooi board (9); and the catchall category of **good or just" cause 
(16). 

The order of rdease is statatorily specified in 18 states. Six states 
specify that nontenared employees must be released before their tenured 
colleagues within their area(s) of qualification. Ten states have statutes 
that require that RIF be accomplished within the same area(s) of 
qualification in inverse order of seniority. No state statutorily sjMScifies 
merit ais the sole, dvertidirig criterion for determiriirig whb will be re- 
leased; therefore, most statutes leave the matter bf merit up tb local 
policy bf bafgairied agfeemerit arid tb the cbriiriibri law bf the courts. 
The six states iri the **bther" cbliiriiri have legislated special provisibris for 
bf def bf release. For exariiple, C-alifof riia's statute forriierly called for a 
Ibtteiy riieUibd iri situatibris where twb persbris had the sariie seniority, 
but this riiethbd was replaced receriUy with an ariieridmerit that 
stipulates the determiriatibri be based bri **the needs of the district arid 
studerits." Rhode Islarid's statute provides a limited exception to seniori- 
ty for teachers rieeded iri technical subjects. Florida's statute lists several 
merit-typ<; criteria such as efficiency arid capacity to meet the educa- 
tibrial needs of the community as among the criteria to be used, but 
otherwise leaves the order of release to local school board discretion. 
Louisiana's statute specifically states that seniority is not relevant. 
Oregon's legislation does not specify an order for release but has a 
seniority-plus-merit formula for the transfer of employees in RiF situa- 
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tions. Missouri provides for merit as the criterion for retention among 
tenured teachers. 

Sixteen of the "hasta la vista" statutes establish the order for recallirig 
suspended teachers, should vacancies ari^e for which they are qualified. 
Eight states have mandated that suspended teachers be given first con^ 
sideratibri for subsequent vacancies in their area(s) of qualification. 
However, 11 state: are more strict, specifying inverse seniority as the 
determining factor for recall to such vacancies. Michigan and Min- 
nesota provide that suspended teachers be reinstated for the first vacancy 
for which they are qualified. Missouri accords tenured teachers who 
were laid off priority for recali over nontenured teachers. 

These various legislative patterns take oh specific meaning in terms 
of what they do and do not state when subject to litigation. Below are 
summarized court decisions, with an emphasis on cases decided since 
1980, in the areas of reasons for RIF, order of release, and order of 
recall, plus one other major area - due process procedures. Within each 
of these four areas, other ndnstatutmy contexts, such as relevant con- 
stitutional provisions and Idc.li collective bargaining agreements, will 
also be discussed. 

Statutory Reasons for RIF 

EnroUmnt Deciine. In a Pennsylvania case that tested that state's re- 
quirement of a -substantial enrollrnent decline" as a reason for RIF, an 
intermediate appellate court ruled that a five-year reduction in school 
district population from 3.443 to 3,064 (10%) was sufficient to meet the 
statutory standard;* Although riot cited by this court, previously re- 
corded decisions on this issue provided a range of enrollment decline? 
which the facts of this case fir. ■ 1 HUs the judicial deference typical to thi 
area was consistent, although riot extended, with this decision: 

Galifornia's RIF statute is ( orriplex. A decline in average daily att^ 
dance is one of two permissible reasons under the statute. The second - 
reduction or discontinuarice of j>articular kinds of services - is dis- 
cussed in a sabsequerit sectibri.e Previous cases have held that positiveli 
assured attritidri riiust be considered when calculating the number of 
certified employees who can be laid off due to a decline in average daily 
attendance. 7 Iri a recent California case the intermediate appellate court 
h<ild that certified, erriployees laid off because of the secdrid statutory: 
reason does riot affect the number of such employees who can be laid off 
based on the attend* ice-declIne reason. » 

Fiscdt or Bu^etaiy Basis. Although there have not beeri any new deci- 
sions iri this area, two relatively recent case' decided prior to 1980 il- 
lustrate two importanUessons. In a Pennsylvariia case, the intermediate 
appellate court reversed the trial court decisidri that had sustained the 
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suspension of a business educatr n teacher based bri the school board's 
purported managerial right to release employees for reasons of 
^^^^^'^y- ^^'i"^^'"? ^^^^ governing statute specified three reasons 
include fiscal grduno^, the cbuu reinstated the 
teacher with back pay, commenting: 

We can fully appreciate the unwiUingness of the hearing cdUrt to reach a 
result in this case where a teacher whose , . . services are no longer 
l^^^c no scholars to teach must be paid his salary in- 
definitely. However, according to the decided cases, the Ipjfislature has so 
commanded.'^ 

Tile / } c 'i vas affiiiried by an equally dividrd , ennsylvania 
Suprei. / C: . ^ The lesson fjom this cabc is that If the state stati te ex- 
pressly eii J ncrates proper reasons, they should be strictly followed. 

Wftere fiscal i^rourids are specified in the statute and foliowed, the 
question bccbrheb a matter of proof, i.e., whether the actual cir- 
cumstances meet the statutory standard for fiscal justification. For exam- 
ple, Missouri statutes specify "insuiHcient funds'* as a reason for RIF. In 
interpreting rhis language, a Missouri appellate court held that a local 
board had satisfied this standard when it placed IG nontenured teachers 
bri leave because of an **erosicn of expected sources of revenue.'*^' Thus, 
as iri the college and univcrrity sector where RIF is commonly termed 
"fiscal exigency," courts tend to give local authorities the benefit of th- 
doubt J2 

Rforgcmization or Consolidaiion of SdioDi Districts. \Vheri a new district is 
created by the consolidation of former school districts, the questibri 
arises as to whether tenured teachers carry their permanent status iritb 
the new district. Jiven where statutes attempt to provide the answer, 
courts have split in interpreting cases where ambiguity exists. Forexani- 
Pie, the New Mexico Supreme Court interpreted an ;::drlier versibh of its 
P^^_^^_"^ ^^^^^"^^ ^" ^ t^^t cbnsblidated district was con- 
sidered a contincation of the constituent districts, thus requiring the 
P^^^^'^'^^*^" tenure rights. Iri cbritrast, the Mairie Suprem'^ Court 
^'.^i^ where a new fegibrial schbbl district was created by special 
legislation rather than the general laws bf the state, teachers in the con- 
stituent area schools had rib teriure rights with respect *b the new sclicoi 
district, 

Wherr redrgariizatibri ra^hjr thari corisolidatiori is the reason for 
RIF, tca( hrrs may seek refuge iri a strict interpretation of the statute. 
Such atl apprcMicli was successful iri a recent case, where an equally 
divided ^Vrihsvjvariia Supreriie Court upheld the reinstatement of two 
full-tiriM: iiiVd twopart-time teachers suspended in a discretionary district 
rebrgariizatibri, The reorganization was found not to qualify as a cur- 
i-icular alteration or required reorganization as specified in Penn- 
sylvania's statute. 1^ 




■BKiJ-r 
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; Ref'-'Xiion in the Number itf Teaching Pdsitions, Elimination of position as 

|:- : a rationale for RIF ineviiaBly leaves ambiguity in statutes that specify it 

^ as a basis. Inasmuch as elimination of a position could result from a 

variety of reasons, the scope of board discretion becomes the critical 
«!. question. For example, in a recent case in Maine a local school board 

|. voted to limit its budget for the academic year to a two-mill increase, 

which resulted in Se elimination of two teaching positions. In rejecting 
' ?!^_^_^^™'?^ teacher whose position had been eliminated, the 

state's highest court ruled that: 

In rcjcryihg to the school board the right to terminate a contract when 
changes in kncal cohditibhs warrant the climihatibh of the teaching posi- 
tion for which the contract was made, [Maine's statute] imposes bh the 
l>oard only an implied duty to exer -isc that reserved power in good faith 
for the best interests of education in the district; 

The Connecticut Supreme Cburt similarly sustained a local board's 
discretion in demoting a reading supervisor 2ihd refusing tb hear her 
arguments as to the educational value of her pbsitibh,*? The result in 
other junsdict^ohs niay differ from this posture, depending bh such fac- 
tors as the specific Itsgislative language and history and the particulai^ fac- 
tual circumstances. 

Other cases based bii the elimination of position often involve ad- 
ministrators and specialists who allege that their positions have been 
merely disguised rather than dissolved. Although resultJi again vary 
across statutbry jurisdictiohs, in general, courts tend to accept the 
board's purported abolition of a position where the dutiej; were largely 
redistributed tb existing pei^onnel; but they have looked with disfavor 
when the c^uties are allocated in the form of one or more functionally 
equivalent new adn ' listrative positions. Simiiariy, courts have tended 
to loKjk with disfavor on the elimination of teachers' positions when new 
teachers are hired for suspiciously similar positions, 
; ^ mcuiar Changes, California continues to take the lead in this sp*^: 

area of Hiigatiom Its statute provides as reason for RII th **re''rci ion or 
discontinu.^F^ce of partindar kinds of seivices " In one , .it case a 
Califomia appeals court refused to interpret this phrase as permitting a 
school district to terminate a group of school nurses by tfahsferniig sortie 
of their particular services (e. g, , health instructioii) to bthfr employees. 
The court indicated diat RIF could iv» justified by a dificrchce in the 
method of providing such services * »f in the services themselves, but that 
merely a change in the persox providing these services was hot suffi- 
cient to constitute such a difieithce. In a niore recent case the appellate 
court did interpret the provisibh more brbadjiy, ^bwing for its ap- 
plicability to a cUfricUlar ofTerihg that cbuld hot be eliminated but could 
fe reduced to a mininiUni level according tb state requirerhents.^i 
Ferinsylvania is another of the relatively few states providing a cur- 



riculum j:artailrnent reason for RIF. In a long-iitigated case two 
teachers Sled^ grievance chailenging their suspension under a collective 
barpajning agreement that incorporated the RIF legislation. The school 
district contended that the matter was not arbitrable, but the Penn- 
sylvania Supreme Court ultimately ordered the district to submit the 
'^5°^ ^'^^^^ arbitrator upheld the suspension, the 

local teachers asso<:iation chaljenged his decision because the suspen- 
sions were not prompted by a substantial decrease in erirbllmerit. The 
state's intermediate appellate court upheld the arbitrator^ based on his 
finding that the susperisibris were in conformity with the specific re- 
quifenicrits of the curriculum curtailment provision of the RIF statute.23 
OAer Good or Just Cause. Although board discretion as a reason for 
RIF has not been reported in recent court decisions, the other catchall 
provision in many state statutes, "other good or just ;i»t:^e," has beei> the 
basis for continuing litigation. Courts have tended to interpret such Um- 
brella phrases broadly; For example, the Massachusetts Court of Ap- 
peals held that a school committee possessed the power under the 
statute's "good cause" provision to abo?i,r;h a physical education teacher's 
position on fiscal grounds.^* Similariy, Iowa's courts have iriterpeted the 
statutory term "just cause" to encompass riot only persbrial faults as 
grounds for dismissal but also RIF reasbris, such as budgetary needs. 25 

Ndnstati^tdry Reasons for RIF 

tocai collective bargairiirig agreeriierits 

sometimes specify reasons for RIF.26 For example, a collective bargain- 
ing agreement for a school district in Michigari permitted a reduction in 
staff in die event of a reduction in firiancial resburces. Hbwever, accbid- 
'"S ^° ^^^^^ intermediate court bf appeals, the phrase "reduction in 
financial resources" in mis context did ribt apply to a reductibh in the 
projected surplus of the district but rather applied when there was a 
shortfall in revenue.^? Iri aribther case the collective agreement required 
the local bd??rf* o ^legbtiate prbcedures iri the everit bf RIF, but it did not 
specify the justifying reasbris. Lbbkirig to the statutory baclfdrop, ihe 
court cbricluded that RIF provisions in the contract referred to the 
decrease iri teachers due to circurristahces s»jch as declinihjf crrollments, 
ribt vblUritary retik^riierits or resignations. Insismuch as the i;itter cir- 
curiistariccs were at issue iri this cast, negotiations were not requii?d,28 

Bad Fait^^at: yNhetht^^^ the perrnissiblc bases bf RIF sterii from 

statutes, collective bargaining agreements, or other sburces, courts have 
made clear that "we could not countenance a subterfuge by which ari 
unscrupulous school board would Use a fictitious riecessijy for discharg- 
ing a teacher."2» Proving pretext is not an easy riiatter. Cburts tend hot 
to probe aggressively for Uriderlyirig impermissible riibtives *f there 
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seems to be sufficiem evidence sapporting the itated permissible 
rcasonF For instance^ in ref .iORse to the plairitiff-teachei^s claim thai chc 
real reason for his nonrenewal was the jxirsonal ahiagdriism of the board 
members toward_hira rather than decHriirig ehroiimeht and diminishing 
funds, the Supreme Court of North Dakota stated: 

[Our precedent] requires only that the rcasor. or nonrenewal be sufficient 
to justif) Ihe cdhtemplated action. That there may be other additional 
reasoni for nonrenewal is imtnaterial.^^ 

Similarly, ah Iowa appeJiate court found preponderant evidence of 
justifiable reasons, reversrng the trid courts finding of subterfuge. 3i Fur- 
therj, a fe*ral district judge overturned a jury verdict in favor of a 
kindergarten teacher who claimed that she would not have been released 
exccpt for the fact that she had filed a grievance against the superihteh- 
dem. In strong languag^^^ the jUry of "twisted logic" 

and the plaintiff of **point[ing] to a phantom cbnstitutibhal ^a' under a 
hastily shifted shell," and concluded: **Perversiohs uf the Constitution, 
like violations of the Gonstitution, should hot be tolerated."32 However,* 
when faced with an RIF case (called *'excessihg" in New York City) in- 
volving a school district business administrator, who was also in the mid- 
dle ofprotractcd proceedings to terminate him for alleged incompetency 
and improper conduct, New York's intermediate appellate court found 
that there was no showing of a budgetary need for eliminating his posi- 
tion and that the prdceedihg against him instead stemmed fm ;^ per- 
sonal dispute with the aUperihtehdeht. Thus the court awarded hiui back 
pay and reinstatement and rerriihded the school authorities that 
"(e)xcessing may ;idt be used as a device to resolve disciplinary nrob- 
3^ms."33 

Some other cbUrts have also found RIF to be a pretext for a violation 
of cdnstitutidhal rights, statutory protections, or collective bargaining 
rights. Thus a federal appeals court upheld the reinstatement of k 
teacher foUhd to be released in retaliation for her exercise of First 
Amendrrieht rights. 3* A Michigan state appelirte court upheld the 
reinstateiiheht of a teacher found to released baser* on his leadership of 
the Jc^al bargaining unit.35 Statutory rights also extend to federal ah^ 
tidiscrirriination legislation, as exemplified by recent decisions fihr! .ig 
the Tide VII claims of reassigned female plaintiffs sufficient to at least go 
to the jury. ^ 

Order of Release 

Once a bona fide reason for RIF is establi-iicd, the next decision is 
the proper order of RIF. As stated ea. Iler, some statutes clearly provide 
the order of RIF in terms of tenure, senioncy, or other criteria. For ex- 
ample, 10 states by statute give teachers %umping« rights over their less 
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senior colleagues within the sanie area of qualificatidh. The inteipreta- 
tionlpf these rriteria F^as caused a spate of litigation. 

Tenure Status. In cases involving the order of RIF between tehiired 
and hphteh::red teachers where the statute is silent or aihbigubus, the 
bvcrwhclming majority of courts have accbided teni^y^d teachers a 
priority. '7 However, the Maine Supreme Court recehUy ruled that the 
state statute, which is silent oh this matter, does not implicitly require 
that probationary teachei^ be terminated before tenured teachers. 

Where local districts attempt to fill the statutory void by board policy 
or collective agreements, exceptions to the overall trend favoring 
tenured teachers must be clearly specified and applied. For example, a 
school board in South Dakota established a policy giving priority to con- 
tinuing contract teach' over those not on continuing contract, with an 
exception for staH* members needed to maintain an existing program; 
When a teacher with 1 1 years of service was released and a teacher not 
on continuing contract was assigned to part of the math program that the 
released teacher had instructed, the state supreme court held that the 
school boaird failed to support the exception with sufficient evidence. 

fnvem Seniority,*^ Where statutes are ambiguous on the order of RiF, 
courts have tended to favor a seniority standard within or across the 
tenured and nontenured catcgcnes.** Unlike the trend favoring tenured 
over ridntenured teachers, courts have not markedly moved to read in- 
verse seniority into statutes that are silent on the matter. Further, 
courts have refused to cany over the seniority standard of RIF statutes 
to cases of dembtibh and transfer.^' 

A Califbrnia appellate cbUrt departed frbm a strict sehibrity standard 
in its ihteipretatibn of a statutbry prbvisibh that prohibits temiihatibn of 
sehibr employees "while any prbbatibiiary employee, br any ernplbyee 
with less seniority^ is retained tb render a servtce which satdjm^^ 
ii/^^Jcyee is ceri^cated and cow^eient to fender [emphasis added]." The court 
construed this statutory language tb authorize nbt bnly the bunipihg of 
junior erhpldyees by sehibr emjployees possessing the same skills, but 
also the retention of Junior cmjplbyees and administrators if they pos- 
sessed a ".special credential br heeded skill."** In other cases ad- 
rntnistrators were 'milarly protected frorn the ajpplicatibh of the seniori- 
ty standard in Califcrnia's complex RIF statute, based on a cbhfidehtif^^ 
relationship or spec^a ' credential.*^ However, a California court recently 
rejected a local b s extension of "skipping rights" to junior teachers 
who were compe^':.nt in Spanish bat were not employed in a bilingual 
program, reasoning that such language needs applied to the statute's tie- 
breaking standa:d rather than to its "certificated and competent" 
hmguage.*^ 

Otim Critma in 1979 Pennsyiv?inia amended its statute to eliminate 
iie merit portion of a seniority-pius-m«^rit formula t^iat had been used as 




the basis for determining the order of teacher layoffs. Under the bid for- 
mula, seniority was quantitatively combined with merit when there was 
a substantial difference in teacher efficiency ratings, but seriibnty was 
used alone when there was no substantial difference in ratings, A case 
that after several years recently reached the Peririsylvariia Supreme 
Court Jllustrates some of the difficulties of applying the bid statutory 
standard. In this case the court held that two teachers were improperly 
released, because an eight-point difference in unweighted efJ:ciency 
ratings was not found to be a substantial basis for suspending one of the 
plaintiff-teachers and because the efficiency rating for the other plaintiff- 
reachervsras neitlier supported by aricxdbtal recbrds nor based directly on 
t lassroom observations.*^ Further, a lower appeals court in Penn- 
sy[vania interpreted the old statutory prbvisibh as authcrizing the use of 
seniority as the sole criterion where there was no substantial difference 
between prior performance evaluations and none was completed for the 
current year.^s 

As staled earlier, some state statutes still retain at least a limited rplt 
for merit. Oregon's statute requires the board, prior to RiF, to "makii 
every effort" to transfer teachers, based on merit and seniority, to othe; 
positions for which they qualify. Under this statute, the state's in- 
termediate appellate court held that the board faijed to meet its burden 
when it Vetairied a teacher with factual but not legal qudifications while 
dismissing a permanent teacher with legal qualifications.''« The 
plaintiff-teacher had certification in aidustrial arts but his experience in 
this area was limited to teaching wood woricing and 'iraftirig courses, 
whMi were experiencing declining enrollments: The retained teacher! 
who h,?xl less seniority jhan the plaintiff, had college tfaihirig and 
teaching experience in mechanical industrial arts courses, which were 
fully ehrolled, but he had certification only in social studies. Thus 
seniority prevailed where merit was perhaps factual, but hot legal. 
^ In an Iowa case both merit and seniority were used in ah RIF pYovi- 
sion in a coHecdve bargaining agre^meh:. Uhder this prbvision the le-ist 
qualified teacher was to be released first, but ih the eveht of relatively 
equal qualifications, the teacher with least sehibrity ih the aficcted area 
was to be rejeased. The appellate court upheld the board's discretion in 
defining qualificatioKs objectively by accoi-ding points to years of ex- 
perience and training, thus aiidwihg sehibrity a partial role in the merit 
step, as well as the excJusive role ih the secbhd step, of the eontractuai se- 
quence. « 

_ _^°'5^ ^°^^°"'l^^^*^'^dc^ ih the absence of statutory or contrac- 
tual limitations, the schbftl board should adopt ah RIP policy tliat 
"A'^'^^^_ °'^*^^^T^<^^o" than strict sehibrity to determine who will re- 
ieased.iJ iilustrativc of such ah approach is a school h5ard in f^e' jTmka 
that adopted a list of severjil critena in priority order for detei-mining 
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RIF. The board's list ihduded contribution to the d extracur- 
ricular program 2ihd accorded it a higher priority than seniority. The 
state supreme court upheld the board's discretion to use contribution to 
the activity program iF/r -Tn RIF criterion in the absence of statutory or 
contractual restriction:; 

Sc^e ^ Bumping. D^^^miining who will be released depends on not 
only the criteria for 'i^^non but also the scope of their application, 
dumping rights art . « picaiiy liinited to the area(s) in which the affected 
teacher is qualified. In additioa to legal qualification, another issue is 
whether and to what extent boards have a duty to realign their staff to 
effectuate bumping rights. A final issue is the relationchip of RIF re- 
quirements to affirmative action mandates. 

Courts have varied considerably in the interpretation they have ac- 
corded to the term "quajificd" as it relates to RIF; They are generally 
agreed that certification is necessary, but some courts have not regarded 
it as sufficient. Thus, as the aforementioned Oregon case illustrates, fac- 
tual and legal qualifications are not necessarily synonymous: ^3 

Some courts have taken a restrictive view of legal qualificatirin, 
limiting it solely to certification. For example, the Iowa Supreme Cc lilt 
interpreted the phrase "skill, ability, competence^ arid qualifications" i ti a 
collective bargaining agreement RIF clause as distinguishing ''qualifica- 
tions" from the preceding terms, "skill, ability, competence," and thus 
limiting it to state certification. Inasmuch as the two released teacher's in 
this case were certified to teach junior high as well as elementary sclibdl, 
the board was held to violate the cdUectiye bargainih*^ cbritract by t;oni- 
paring thern only to teachers in grades K*6 rather than those in K*8.^ 
Similarly, the Minnesota Sliprerne Court interpreted "other positions 
. . . for which [the teacher] is qualified" in the RIF statute as intehii*ng 
bu r \pihg cross-depr.r^ «hehtally where said teacher has more than one 
li . i >^se , thus t quati iialificatibh with certification. " 

'^ 't F«"vpc of ihe q . 'slj^ied comparison group becomes more complex 
Will, ^he Introduction of the cbhcepi of "tenure area** in New York's 
senioi Icy- based RIF statute. Some courts have used distinctions such as 
vertical (special) versus horizontal (academic) tenure a: eas to restrict me 
scope of bumping,56 whereas other courts have been more expansive in 
interpreting New York's complex statutory scheme." 

In other contexts, some courts have gone beyond certification areas 
to require a higher standard for legal qualification. In a Pennsyl\'ani?« 
case the intermediate ap^ ellate court upheld the additioiiol conside^^^.tion 
of maintaining a balance between male and femaie physical education 
teachers. Similarly, courts in Illinois and fowa have upheld the con- 
sideration of acadein*'* training sn element of qualilication based 
on state education departm^iit rcgalations and collecdve bargaining 
agreement language, respectively.^ 



A related issue irnpingihg on tfic scope of bumping rights is whether 
and to what extent a school board has a duty to resign staff to retain 
teachers oh the basis of seniority as required by statute or bargaining 
agreement. Pennsylvan-a is a leading jurisdiction for development of 
this issue, starting with a 1^56 decision by the state supreme court 
wherein this duty was estabHshed,«> and extending through a recent 
amendment to the RIF statute^ which requites the school district to 
**rcalign its professional staff so as to insure that more senior employees 
arc provided with the opportunity to fill positions for which they arc cer- 
tified and which are being filled by less senldf employees.''** Iiitervehihg 
lower court decisions have generally interpreted the supreme cpurfs 
decision restrictivciy. For exatnple, in upholding the board's re- 
jection of various realignment plans submitted by senior teachers who 
v/ere slated for RIF, the intcitncdiatc appellate court stated: " Welsko does 
'^^^"'"^ board to reaiign teachers where such realighmeht is im- 
practical, and we may riot Substitute bur judgiheht for that of the School 
Board In this respcct.*'62 In another case the court allowed considerations 
of factual qualificatldns to determine whether realighmeht was practical. 
The court upheld the board's rejection of tht two plans prorcrred by the 
plaintiff based oil the fact that under both of them the plaintiff would be 
bumping anbthei" teacher into a position for which the other teacher was 
certified but had little or ho recent cxperiehce.63 IH a case decided after 
the eriactmeiit of the afpiemehtibhed amehdiRent, the court rejected an 
Urii-estricted reading of the hew statutory provision, incorporating in- 
stead the limitatibhs bf the prejtidmg case law. Thus emphasizing the 
imjpiracticality jf realighmeht ac»"oss multiple certifications, the court 
cbricluded that "its cflfect on the educational process wiihin the school 
district must be corisidered.^^ 

_ _ Prcgbh's statute explic^'ly rUc^^ a similar du^^ on boards facing 
RIF^ stating that '^[sJcSboI distn- 1 rnake vv^ry effort to transfer 

teachers of courses scheduled fo)- >?t?wiaaoc:: tv> v.rther posit; ins for 
which they arc qualified.''^* An Oreg : appeals court interpreted this 
statute as requiring only n reasonable effon, not extendiiig to creatiiig a 
vacancy by rcshaffl Jig, which th- cacher could only fill after upgra ding 
Lis qualifications, and also not extending to transfci-i-iiig Mni tb ^ 
classified position thai did not require teaching, 

Courts in Illinois have dso faced the reallsjr' .ieiit issUe, but withbut 
che benefit of statutoiy language explicitly citabiisfcng sUch a duty. Ir 

.^'^^"^^ ^^ ^°^^ ^^8^^?^» inter Tnediate courts have found 
limitec* realignment c'-ny ^pplLable to bbanls in RIF situations. In two 
l^^^^^. Illinois appellate cbM.rts rejected realigrimeht tc preseive the 
P^^^^^s'^ns of tenured plaintiffs vvhert Ui, y were hot strictly qualined 
o lder Illinois Cttrtincatibri regulations for the reassignmehts that tiicy 
proposed:'' In i thircj case aiibther judicial district of the same appellate 
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level found failure to cany out realignment to be ''palpably arbiiraiy 2«id 
capricious** since "[tjhe simple transpdsitidn of one class in English for 
one class in journalism [for which there was rid special certificatidrij 
would have had the eflect df eriablirig each df the theri e:<istiri^ faculty 
members to mairitairi a full class Idad without the riecessity of dismissing 
(any df therii].''M 

Courts in other jurisdictibris have varied in their resolution of this 
issue; although in the absence of applicable statutory or local contract 
larigua^, they have not read in a substantial realignment duty. In a 
South Dakota case the state's highest court interpreted the school 
district's RIF policy to require reassignment of one course to effectuate 
the bumping rights of a tenured teacher.^^ Conversely, an Iowa ap- 
pellate court rejected the plaintifTs proposed shifting of two other 
teachers to vacancies caused by resignations, finding the RIF clause in 
the collective bargaining agreement did not place "an affirmative duty on 
the Board to perform a wholesale arrangement of teaching assignments 
every time a vacancy occurs. 

A third possible limit on the effectuation of traditional RIF criteria, 
such as seniority and tenure status, is the principle of affirmative action 
in employing minority teachers:'* Under a last-hired-first-fired RIF pro- 
cedure, minority teachers would often be affected disprdportidriately due 
to earlier discriminatory barriers to their securing pdsitidris. There has 
been limited litigation, all of recent virit£;ge, td reacii an accdmmdUatidri 
between these principles. 

The leading cases have ariseri withiri the cdritext df cdurt-drdered 
desegregatidri plaris that iricdrpdrate percentage gdals fdr the employ' 
merit df riliriority educators. Iri a series of decisions by a federal district 
cdurt iri Michigan, the subordihatibh of statutory and cbhtractuzil 
seriibrity standards tb a cburt-orderedj_ const itutibnally mandated 
desegregation remedy was made clear. The cburt based its reasoning 
bri the educatibnal interests of the students, concluding that the priority 
bri attaining and retaining a gbal of 20% of black teachers (where the 
student body was 28,5 % black but the layoff had reduced the proportion 
of black teachers to 8 in the Kalarnaiob school district {where only 
2% of the staff was black when the 1973 desegregation remedy was man- 
dated) was needed tb ''provide the students with role models . . . [and] to 
prove to its Black students that Blacks are not dJways the ones who will 
bear the brunt of layoffs during times of financial hardship."" This role- 
rnodel rationale was maintained through two successive rounds of layoff's 
in 1980-81 and 1981-82, and through the intervening grievances by the 
teacher association and irdividual nonminority teachers, fiov'yever, in 
1983 the Sixth Circuit Court of Vnjpcals >acair:(j asid reinsndrd the 
district court's decision in the KaUmaz^j) case: 1 he appeals coun ruled 
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Aat a racial remedy may override seiiibrity and tenure rights only where 
it is necessary, not merely reaspiiable.'* 

The rationale arid result of the lower court's KaUmazoo decision were 
folJowed in an iritervehihg opihibh by the First Gircait Gourt of Ap- 
peals, affirming ah brdcLby District Judge Arthar Garriry, jr; The opi- 
nion was that when RIF became necess^ in the Boston schools, the 
S:hool committee was required to maintain the current percentage of 
bUick teachers and admihistratora, many of whom had been hired in 
response to ah affirmative action decree entered in the Boston school 
desegregation case. ^5 The Boston Teachers Union, with the support of 
the American Federation of TeacheS, asked the U.S. Supreme Court to 
review the First Circuit Court's decision, bat in an October 1982 deci- 
siph the Court declined to do so; 76 in a less publicized reverse 
discrimihatioh case, a federal district court in New York similarly cited 
the Kalamazoo case and upheld the subordination of contractual and 
statutory dictates to those of a court-ordered desegregatidh remedy that 
ihahdated the hiring, recaii, and promotion of underrepreseh ted black 
teachei-! and administrators: " In light of the reversal of the Sixth Circuit 
Gou;^ .^ decision and the absence of a Supreme Court decision, this area 
of the law is in a state of flux: 

_ of competing interests in RIF actibhs <x:curs when the 

collective bargaining agreement incdipbrates Hh affinhative action layoff 
plan.78 in such a case a federal district court in Michigan dismissed the 
sstatutory daims of hohminority teachers, ruling that 
a prior jadicial finding of raee discrimihatibh is hbt a prerequisite where 
there is substantial arid chronic iihderrepresehtatibn of minority 
teachers:" 

It is less clear what the resolutibh of the competing interests would be 
^^sence of a court-ordered br cbht ractiial affirmative action provi- 
sion.«> In Cambridge, Mass.^ the school district adopted an affirmative 
action policy as part of a voluntary desegregation plan. However, the 
collective bargaining agreement called for seniority-based RIF; When 
the conflict between the pblicy and the contract arose in the S>ni of a 
suit, the parties he^btiated ah out-of-court settlement whereby the 
affinhative action gbals and procedures were suppcned:^' 

Guidance about these competing interests, pari^icularly in the cir- 
cumstances bf a conflict between court-ordered affirmative action and 
itatutbrily established senioriiy systems, was expected from the Supreme 
Court as a r^salrT^TtS-decfsion^ hear the case o f Boston Fir^ghlers Union 
h Boshn JM^C!P,82 iH which ^he lower courts prohibited the police and 
ire dep^tments from reducing Se percentage of blacks and Hispahics 
yclQw ihe level obtaining at the cornmencemeht of RTF despite a 
lenioj^y-based state j:ivii service statute; but the Court subsequently 
bund the case to be moot: 



Procedural Dtie Process 

In addition to the questldns of "why" arid "who** iri RIF policies, there 
is the issue of "how.** Most states statutorily provide some form of pro- 
cedural due process lor edUcatibrial persbririel who arejb be dismissed, 
namely, proper notice arid the right tb a hearing. These provisions 
typically are fbUrid iri teriUre statutes br administrative procedure acts 
rather than iri statutory RIF policies. Thus the issues involved are 
whether the statutbry due process provisions are applicable to RIF arid, 
if ribt, whether the due process clause of the Constitution provides pro- 
tection in such circumstances. 

As discussed iri chapter ^, the Supreme Court has established a two- 
part test relative tb cbristitutibrial protections: 1) whether constitutional 
due process applies depends on whether the plaintiff shows either an ob- 
jective "property** right iri continued employment or a sufficient "^liberty** 
interest iri terms of his or her reputation, and 2) how much such process 
is due depends in part on the nature of the individuai*s interest at stake: 
Generally, the tenure and administrative procedure acts as well as the 
constitutional due process clause are not interpreted expansively in favor 
of RIF plaintiffs because 1) RiF statutes assume discontinuity rather 
than continuity in employment; 2) RiF is considered to be impersonal, 
that is, primarily attributable to the school district*s condition rather 
than the merits of the individual teacher; and 3) under some statutes 
RiF implicates a lesser individual interest, i.e., suspension rather than 
dismissal. The bulk of the case law in this area is covered elsewhere;"^ 
only the issues raised in recent cases are summarized below. 

Two recent decisions serve as examples of the threshold statutbry and 
constitutional issues. In a Massachusetts case the state supreriie cburi 
read the RIF legislation as an exceptibri tb the prbcedural requireriierits 
of the tenure statute. ThUs the plairitiff, a reriured physical educatibri 
teacher, was held tb be entitled rieither tb the prbcedural guararitees of 
the teriUre act ribr — abserit a statutbry br cbritractuzil right tb expect 
cbritiriUed eriiplbyriierit — tb thbse bf the U.S. Cbristitutibri.84 In an 
Ohib case the federal district court disriiissed the constitutional claims of 
twb high schbbl priricipals whp_had beeri demoted due to declining 
erirbllriierits, firidirig that the RIF statute negated any property right to 
cbritiriUed eriiplbyrrieht.ss The court relied on an earlier decision by the 
Ohib Supreriie Court, which held that the due process procedures of the 
teriure act were not applicable to suspensions under the RIF statutes and 
that the susperisibn procedure did not deprive the suspended teacher of a 
protected property interest.^^ Other recent decisions tend to deal with 
issues of notice or hearing requirements. 

Notice. Lack of statutory compliance was alleged in f □ recent cases 
concerning proper notice. In a Michigan case the court of appeals held 
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that the state's fair dismissal act, which requires that a nontenured 
teacher receive notice of unsatisfactory service at least 60 days prior to 
hbrirehewal, does riot apply to the nonrenewal of a nontenured teacher 
based solely bri economic grounds. Even where statutory nonrenewal 
procedures are applicable, notice requirements in some cases may not be 
strictly enforced in favor of suspended teachers. For example, in an 
Arkansas case, where the board of education accidentally sent a reap- 
pointment letter to a guidance counselor on the RiF list because of a 
computer programming error, the Eighth Circuit Court of Appeals 
upheld the district court's finding of "substantial compliance" with the 
statutory requirement of written notice within 10 days of the close of trte 
school term: The court found such compliance because of two meetings 
and a letter within the required time period In which administrative per- 
sonnel explained the mix-up and offered the guidance counselor a 
teaching position.*^ Because the counselor declined the teaching contract 
and signed and returned the counseling contract before the end of the 
school term, the plaintiff was left without any pdsitibri as a result bf the 
court's decision. 

Hearing. The legitimacy bf pbstsusperisibri hearings arid riiass hear- 
ings under Peririsylvariia statute was recently tested at the iriterriiediate 
appellate court level. In the pbstsusperisibri hearirig case, the court fourid 
that both the tenured arid ribriteriured eriiplbyees had ari enforceable ex- 
pectatibri bf cbritiriued eriijplbyriierit, i.e., a property right under state 
law, erititlirig therii tb due process prbtectibri. Turriirig to the question bf 
what process is due, thejrburt arialyzed the respective interests, alluded 
to the ribristigriiatizirig effect of iriipersorial reasons, and ruled as follows: 
"Ori balarice, we conclude that a postsuspension hearing comports with 
due process by providing a reasonable accommodation of the competing 
iriterests."89 In the other case the court upheld the legsdity of a mass 
hearing for 242 tenured employees demoted because of Philadelphia's 
budget crisis and refused to interpret the demotion statute strictly since 
the board provided the teachers with the opportunity for an individual 
postsuspension hearing.^ 

Another Pennsylvania case held that the exclusion of certain expert 
testimony at a suspended teachePs hearing constituted harmless error 
since it was merely cumulative to other testimony concerning whether 
budget cuts could be accomplished in a different way.^' Other state 
courts have upheld RiF hearings against challenges to school boards' im- 
partiality:92 A California court similarly sustained the hearirig pro- 
cedures of a local school board with regard tb challeriges based bri 
statutory requirements for an open meetirig arid for readirig the 
transcript and seemed tc look to substaritial, rather thari techriical, cbrii- 
pllance by the board. 
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A staterheht of specific reasons is a related due process safeguard re- 
quired in some circumstances. Although courts have generally found a 
requirement to state and support the reasons for undertaking RIF^^* 
they have not tended to infer a requirement that boards articulate ihe 
reasons for selecting one teacher over another in implementing RIF. For 
example, the North Dakota Supreme Court refused to interpret that 
state's statutory requirement that school boards give ''maximum con- 
sideration to basic fairness and decency" as requiring them to state the 
reasons for selecting one teacher over another in responding to financial 
difficulty.^* Faced with a more '^jxplicit statutory scheme, California's in- 
termediate appellate court held that a failure to give a written statement 
concerning the order of termination did not expand the legal rights and 
interests of suspended employees. ^6 

in one of the few recently reported decisions that produced at least a 
partial victory on due process grounds for an RIF plaintiff, the Min- 
nesota Supreme Court interpreted the statutory requirement for specific 
findings of fact and supporting evidence of reasons for RIF to preclude 
the board from introducing at a belated hearing evidence that occurred 
after the statutory deadline. 

Recall Rights 

Due to ample coverage eisewhere,^^ only a sampling of recent cases 
relating to the recall of teachers subject to RIF will be treated in this sec- 
tion. Litigation in this area generally stems from suspension-type, rather 
than dismissal-type, RIF statutes. As summarized in table 1, some 
statutes specify a preference or priority status for suspended teachers. A 
larger number specify that recall follows inverse order of seniority 
among qualified teachers when a vacancy arises. Interpretation of such 
statutory provisions accounts for the balk of litigation concerning recall 
rights. Two recent decisions by the Minnesota Supreme Court are il- 
lustrative. In one case a suspended teacher argued that the requirement 
in the RIF statute for cities of the first class (e.g., Minneapolis) that 
teachers subject to RIF be given "first consideration" for vacant positions 
for which they are qualified should be Interpreted as requiring recall in 
inverse seriibrily order. The teacher pointed out that the standard for 
layofis in the sarhe statute was inverse seniority and so was the standard 
for recall in the statute for cities riot of first-class size. The Minnesota 
Supreme Court disagreed, accepting iristead the school district's iriter- 
pretatibn that "the statute requires it siriiply to evaluate a riibre seriibr 
teacher before considering other applicants but that the district retairis 
discretion, when filling a special position,. to reject a more seriibr teacher 
in favor of one who has the special qualifications required for that posi- 
tion."^ In the oiher Minnesota case, the court held that a full-time 




teacher who Had Been suspended and then accepted a part-time position 
in the district remains oh statutory recall status to the extent of the re- 
mainder of the full-time position. Here, the teacher had accepted a 
three-fifths position in one of his areas of certification, physical edaca- 
tibh. Under Minnesota's statute for cities not of first-class size, the state 
sujDreme court held, upon rehearing, that he was entitled to reinstate- 
ment to a two-fifthb opening in a girls* physical education position over a 
less experienced teacher, who was female and new to the district. As a 
comparison to analogous release rights cases reveals,'"' recall rights deci- 
sions are roughly bat not exactly paraliel: 

€oncIusions 

With appropriate cautions for jurisdictional variations, certain 
generalizations seem to emerge concerning legal aspects of RIF: 

1. RIF is primarily a matter of state statutes, thus the specific 
legislative provision should not be neglected in ascertaining legal 
developments nationally: 

2^- Statutory RiF reasons vary within a predictable pattern, ranging 
from enrollment decline to a catchall "good cause" category. 

3: Where an RIF reason is statutorily specified, it should be strictly 
followed and factually supported. 

4: Courts tend to defer to the evidence arid decisibris bf Ibcal schbbl 
boards unless the plaintiff'- teacher cari show the prbferred reasbri tb be a 
subterfuge for an impermissible basis (e.g. , race discrimiriatibri br uhibh 
activity). 

5. A minority of statutes specify criteria with respect tb the order for 
RIF. Where sUch criteria are specified^ seniority and tenure status 
pfeddriliriate; merit is given a relatively limited role, 

6. Where statutes arc silent or ambiguous about the order of release, 
cburts tend liberally tb read in ah inverse seniority standard, to be more 
restrictive about inferring a tenure priority, and to allow but not 
generally require bther criteria, such as merit. 

7. BumjDirig rights provided by these criteria are limited by the 
court-cbhstrued contours of legal qualification, realignment duty, and 
aJfirrnative action. Legal qualification generally is interpreted to mean 
certification; realignment duty is typically limited; and affirmative ac- 
tion tends to take priority over traditional RIF criteria. 

8. Courts have tended not to interpret statutory and constitutional 
procedural due process protections expansively in relation to RIF plain- 
tiffs. 

9. Recall rights are legislated and litigated less than release rights, 
with roaghiy although not exacdy parallel results. 
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56: fe, e.g.\ kelley v: Ambach, 442 N:Y:S^2d 616 (Sup: Ct. App. Div. 1981); 
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agency shop: 



arbitrability: 

buifipxiig rights: 

cert, denied: 
cf.: 

continuing contract: 
de facto: 
de jiire: 
de novo: 
dictum: 

due process: 



ah arrangement whereby employees must 
become union members or pay a service 
fee to the union as a condition of con- 
tinued employment. (An agency shop is as 
restrictive as a union shop or closed shop.) 

refers to whether a particular grievance is 
substantively and procedurally eligible 
under a collective bargaining agreement to 
be heard and decided by ah arbitrator. 

power given by contract or statute to have 
priority for a position over other 
employees in the same area of qualification 
when there is a reduction in force. 

discretionary denial by the Suprerne Court 
to review a case when the losing party peti- 
tions for appeal by a writ of "certiorari." 

fobthbte signal to indicate that a cited 
court decision offers related, riot direct, 
support for the statemerit(s) iri the text. 

a contract that is automatically renewed, 
thus having the effect of tenure. 

literally, **ih fact," i.e., actually bccurrihg 
although not officially sahctibhed. 

literally, "by law," i.e., occurring as a 
result of official government action. 

hearing or trying a matter anew, as if it 
had not been heard or tried previously. 

statement in a judge's writteri bpiriibri that 
goes beybhd the hbldirig, br pririciple, of 
the case and thus has rib biridirig effect bri 
subsequeht cases. 

short for "due process of law" in the i4th 
(and 5th) Amendment, which has been in- 
terpreted to mean private procedural and 
substantive rights protected from govern- 
riierital interfere rice. 
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short for "equal protection of the laws" in 
the 14th Amendment, protecting the in- 
dividual from invidious discrimination by 
the government; 

a special remedy, such as an injunction, 
ordered by a court when ordinary, legal 
remedies, such as money damages, are in- 
adequate. 

literally, "below," i.e., signifying a crbss- 
refererice to a subsequent part of the docu- 
rneiit or chapter. 

a court order, based on equitabje con- 
siderations, requiring the defendant to do 
or, more typically, to refrain from doing a 
specified act. 

invidious: illegal, typically used in relation to 

discrimination that is not permitted by 
law. 

irrebuttable presumption: a conclusive presumptidh that requires a 

finding of the proved fact, arid thus is hot 
subject to being rebutted, brice the 
uhderlyirig eviderice is presented. 



equal protection: 



equitable relief: 



infra: 



ihjuhctibh: 



liquidated damages: 

moot: 

plaintiff: 

post facto: 
post hoc: 
prima facie: 



the sum that the party to a contract agrees 
to pay if he breaches his obligations under 
the contract, the sum being an estimate of 
the probable damages that will ensue. 

referring to a case that presents no actual 
controversy, typically where the issues 
have ceased to exist. 

the complaining party, i.e., the persbn(s) 
bringing the suit at the trial level (agairist 
the defendant). 

after the fact. 

literally, "after this,** i.e., afterward, 

iiteraiiy, "on its face,** i.e., evidence that 
establishes a sufiBcient case for the suing 
party such that the burden shifts to the 
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RIF: 



supra: 



suspect: 



defending party to produce rebuttal 
evidence. 

abbreviation for "reduction in force," a 
term for temporary or permanent lo^ of 
pdsitidn(s) due to the condition of the 
employing school district rather than to 
the actions of the employee educator. 

literally, "above," signifying cross- 
reference to an earlier part of the docu- 
ment or chapter. 

a classiBcatibh, such a^ race, that merits 
strict scrutiny by the court and thus re- 
quires cbmpellihg justiBcatibh by the 
delehdaht governmental agency. 
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Abolition of position^ 177 
Academic freedbm, 62y6_5_ 
Affirmative Action, 26-27, 10T-1Q8, 
iS4-185 

Age Discrimination in Employment 
Act, ?5-?5 

Arbitrability, see Bargaining 
Arbitrary and capricious, 75, 75, 75, 
57, 77 

Bargaining, 98'120 

agency shop, 99, 705-705 
arbitrability, 709-777 
authority to bargain, 70^ 
bargaining unit, 70^ 
cbhstitutiohal issues, 99-70^ 
exclusive represehtatibh, 70^ 
Fint Amendment, 707 
grievances, 705-777 
impasse, 112-113 
legislative process, 111-122 
negotiation rights, 705 
representation, 102-104 
scope of bargaining, 106-109 
scniontyj 26j 31-32^ 105^ 172 
strikes, 70, 709, 775-775 
Boards of education 

arbitrary action, 75, 75, 18, 31, 
71 



authority, 18 
contract provisions, 7-9 
open meeting la>vs, 115-116 
Breach of contract, 7 

Gertification, 4-6, 25, 37 

renewal, 5 

revocation, 5, 5 
Civil Rights Act of 1964, Section 
1983, 3, 92 

Civil Rights Attome/s Fee Award 
Act of 1976, Section 1988, 93 
Collective bargaining, see Bargaining 
Compellihg state interest, 23 
Constitutional rights and issues 

academic freedom, 62-65 

association, 60-62_ 

free speech, 77, 55-50, 81, 168, 

179 

hearings, 87-92 
liberty interest, |0, 83-84 
notice, 13, 86-87 
privacy, 69-73 

procedural, 75, 77, 64, 78-97, 
186-188 

property rights 70, 80, 81, 82-83 
religion, 5(9-#0 
Contracts, 5-70, 82-83 

administrative regulations, 9 
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board policies, 9 
breach, 7 _ 
cbhtinuihg contract, see Tenure 
implied, 7 

property right; 10, SO 
state statutes, 6, S 
substitute teacher, 8, 12_ _ 
supplemental contract, 10 
status determination, 6 

Demotion, 76, 17 
Dlscnminatiqh, 22-54 
age, 42-45 

disparate impact; 24^ 32 
disparate treatment, 24, 29, 34 

handicap, 40-42 

national ongih, 36-38 
race, 22-27 
religion, 38-40 
sex, 27-36 

Dismissal, 79-80, 1_54-169_ 

immorality, 6, 32, 69, 70, 71, 80, 
154-159 

incompetency , 5, 15, 80, 159-163 
insubordination, 10, 58, 64, 80, 

142, 163-168 

Dbcumehtatibh, 122-136, 160-161 
Due process, 64, 78-97, 186-188 

Equal Pay Act, 25,^ 

Equal_ protection, 3, 22, 23, 32, 37, 

41,78,84,140 

Evaluation, 121, 137-153, see also 
Documentation 

criteria, 143-144 _ 

remediabUity, 147-149, 161-162 

First Amendment, 17, 55-77, 81, 
122, 168,179 

Fpuriccnth Amehdmeht, 3, 22, 28, 
32, 78, 84, 140 

Licensure, 4 

National Labor Relations Board, 
101 

National Teacher Examination 
(NTE), 25 

Nonrenewal, 79, 80-84 



Open meeting laws, 115-116 

Procedural due process, see Due pro- 
cess 

Public employment relations board 
(PERB), 108 

Qualifications, 1-6, 61,69,140, 182 
certification, ^-6^ 69, 140 
competitive examinations, 2, 23 
loyalty oaths, 2, 61 
professional growth, 3 
residency, 3 

Rational relationship test, 3, 4, 23, 
24,69, 100 

Reduction in force (RIF), 14, 
171-195 

basis, 172, 173-178 

call-back, 188 

procedural protectibhs, /^^-^.^^ 
retehtibh and sciiibrity, 172, 

180-182 

transfer and realignment, 181, 
183-185 

Religious rights, 38-40, 67-69 
establishment clause, J9 
free exercise, 38, 68-69 
state law, 40 

Residency, 3 

Sexual hanissment, 35-36 
Strikes. 10, 109, 113-115 
Supervision, 9, 10 _ 
Suspension, 6, 7, 15, 16 

Tenure. iO-14, 82, 138, 139-140, 
180 

by default, 7, 12, 13 
prbbatibhary period, 11, 13 
waiver, 13, 14 

Title IX, Education Amendments of 

\9n,28-36_ 

Title VII,_Civil Rights Act of 1964, 

3, 23-45, 72, 179 

Transfer. 16-17, 181 
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